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EPA'S IMPLEMENTATION OF LAWS REGULAT- 
ING ASBESTOS HAZARDS IN SCHOOLS AND IN 
THE AIR 



WEDNESDAY, JUNE 1, 1988 

House of Representatives, 

Environment, Energy, 
AND Natural Resources Subcommittee 
OF THE Committee on Government Operations, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
2203, Paybum House Office Building, Hon. Mike Synar (chairman 
of the subcommittee) presiding. 

Present: Representatives Mike Synar and Jon L. Kyi. 

Also present: W. Donald Gray, staff director; Kathy Seddon, 
counsel; and Sheila Canavan, clerk. 

OPENING STATEMENT OF CHAIRMAN SYNAR 

Mr. Synar. The subcommittee will come lo order. Today the sub- 
committee revisits the question: How effectively is the Environ- 
mental Protection Agency addressing hazards caused by asbestos? 

Asbestos is one of the few known human carcinogens. It causes 
cancer and other serious disorders of the lung. It attacks quietly. 
The fibers in the air are often invisible to the naked eye, so an as- 
bestos victim can be exposed and not know it. Asbestos-induced dis- 
eases have a long latency period. Not until 15 to 40 years later 
when the disease manifests itself does a victim realize he or she 
was exposed. 

Despite the known hazards and pervasiveness of asbestos, to 
date, the Federal response has been to nibble away at pieces of the 
problem. 

Of great concern has been the exposure of the most vulnerable 
segment of our population: children. There have been several statu- 
tory enactments aimed at reducing the exposure to school-age pop- 
ulations. Congress tried fo facilitate abatement of asbestos m 
school buildings by establishing a loan and grant program for 
needy schools. However, the administration has opposed the use of 
Federal money for such activities and the program has never been 
adequately funded. 

The most recent legislation was enacted in 1986, the Asbestos 
Hazardous Emergency Response Act or AHERA. It was a response 
to the failure of existing notification requirements to reduce asbes- 
tos hazards to our Nation's schools. The new law requires ideatifi- 
cation of asbestos containing materials in school buildings, develop- 

(1) 
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ment of management plans to address asbestos hazards in school 
buildings, and the implementation of the response actions. October 
1988 and July 1989 are key dates in the implementation of that 
law. We want to find out today if EPA is prepared to ensure suc- 
cessful compliance with the law. 

EPA has also issued a national emission standard for hazardous 
air pollutants for asbestos under the Clean Air Act. The rule, 
which was designed to protect all of u? from undue exposure to air- 
borne asbestos, requires notification and safe removal of asbestos 
when buildings are being demolished or renovated. If the required 
amount of asbestos is involved, abatement activities at a school are 
also subject to the NESHAP's. EPA has authority to bring an en- 
forcement action against a school or its contractors for improper 
removal and has done so in some cases. However, I'm concerned of 
whether or not we're catching all of the problems. 

Spring is a busy season for construction and, therefore, demoli- 
tion and renovation activities. Schools closing for the summer may 
be involved in abatement activities while our children are not 
present, so now is a good time, I think, to revisit the question of 
whether the EPA is doing all it can under these laws to protect 
human health. 

While our focus today is on AHERA and the NESHAP for asbes- 
tos, we should keep in mind that this Nation has not addressed the 
full range or problems associated with asbestos. For example, EPA 
proposed a rule under the Toxic Substances Control Act in January 
1986 to ban asbestos in products like pipes and floor tile. Some uses 
were to be banned immediately and others phased out over a 10- 
year period. The rule is still in the proposed stage. 

As required by AHERA, EPA recently completed their building 
study. Let me read from that study and their conclusions. It says 
that asbestos in a public building represents "a potential health 
hazard which deserves our careful attention." It goes on to say "a 
comprehensive regulatory fjid inspection and abatement program*' 
IS not ''appropriate at this time." 

Asbestos poses a serious and far-reaching problem. As we talk 
today about some of the actions taken to address the dangeis asso- 
ciated with asbestos hazards, I think it's important that wo not 
give up trying to reduce the hazards just because they're not easy. 

The first panel of witnesses this morning is Dr. Donald E. Kir- 
kendall, the deputy inspector general for the U.S. Environmental 
Protection Agency. And he is accompanied today by Ernest Brad- 
ley, assistant inspector general for audits, Mr. Robert Bronstrup, 
supervisory auditor, and Mr. Jannetti. 

Welcome gentlemen. As all of you all know it is the policy of this 
subcommittee, in order to not prejudice past or future witnesses, to 
swear all our witnesses in. 

Do any of you have any objections to being sworn in? 

[No response.] 

Mr. Synar. If not, would you stand and raise your right hand. 
[Witnesses sworn.] 

Mr. Synar. Thank you gentlemen. We welcome you here this 
morning. As you know, it is the policy of the committee to include 
the entirety of your testimony into the record, and Mi. Kirkendall, 
we look forward to your comments at this time. 
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STATEMENT OF DONALD E. KIRKENDALL, DEPUTY INSPECTOR 
GENERAL, U.S. ENVIRONMENTAL PROTECTION AGENCY, AC- 
COMPANIED BY ERNEST BRADLEY, ASSISTANT INSPECTOR 
GENERAL; ROBERT BRONSTRUP, SUPERVISORY AUDITOR; AND 
CARLJANNETTI 

Mr. KiRKENDALL. Thank you, Mr. Chairman. FU summarize the 
full statement if that's OK. Tm pleased to be here to update our 
prior testimony given before this subcommittee last August on our 
audits related to asbestos. 

I would like to express again our belief that compliance with the 
asbestos regulations is a serious issue meriting close attention of 
this subcommittee. 

Asbestos is a recognized human carcinogen, as you said. Exten- 
sive evidence demonstrates that inhaling asbestos can lead to seri- 
ous irreversible and often fatal diseases such as lung cancer and 
asbestosis. 

Further, there is a great economic incentive for contractors to 
circumvent required work procedures designed to minimize the re- 
lease of asbestos fibers. 

Some contractors have resorted to bribing inspectors to keep 
from following asbestos NESHAP removal requirements. As a 
result of an investigation by the Department of Labor's Office of 
Labor Racketeering and our office, 25 individuals working for 22 
local and national asbestos removal firms were arrested and 
charged with paying bribes totaling $170,000 to an EPA inspector 
to ignore violations of Federal regulations. 

These contractors perform most of the asbestos removal and dis- 
posal work in the New York and New Jersey areas. To protect the 
ublic health, EPA regulations require that certain work practices 
e foUov/ed to minimize the release of asbestos fibers when asbestos 
waste materials are handled. 

Contractors and owners planning to renovate or demolish a 
building that contains asbestos must do the following: 

First, notify EPA or the delegated State agency of the planned 
renovation or demolition. 

Second, remove the asbestos before wrecking or dismantling 
takes place that would break up the asbestos material. 

Third, limit asbestos emissions from the site by keeping the as- 
bestos material wet from the moment it is disturbed until it is dis- 
posed of. 

And fourth, deposit asbestos waste at acceptable waste disposal 
sites. 

EPA has delegated its primary responsibility for asbestos 
NESHAP compliance and enforcement activities to 38 States. Some 
States, in turn, redelegated that function to selected counties, 
cities, and local authorities. Through a series of audits, we re- 
viewed how EPA's State and local agencies were enforcing asbestos 
NESHAP in three regions. Those were Atlanta, Chicago, and San 
Francisco. Specifically, we reviewed programs in California and 
Nevada, Georgia and Florida, and Illinois and Michigan. 

A consolidated report on what we found was issued on March 24, 
1988. I would like to add that our report was reviewed by EPA's 
Assistant Administrator for Air and Radiation who found it to be a 
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heipful document and gave strong support for our conclusions and 
recommendations. 

Overall, we found State and local programs were not performing 
inspections of asbestos demolition and renovation projects in full 
compliance with EPA's enforcement strategy. We found that EPA 
regional personnel in Atlanta and San Frcncisco maintamed little 
oversight over State and local programs which would alert them to 
problems in those delegated programs. 

Oversight is important so that weaknesses in State programs can 
be identified and mutual commitments made to correct those weak- 
nesses. For example, regional personnel in Atlanta, when evaluat- 
ing State and local asbestos control programs, did not review actual 
demolition and renovation inspection reports or enforcement cases. 

Our audit showed that inspectors generally did not observe the 
work practices of asbestos removal contractors and few inspection 
reports we reviewed mcluded observations of the disposal proce- 
dures used by the contractors. Very few inspections were per- 
formed during the time of actual asbestos removal and inspectors 
did not generally enter the cleanup areas. Consequently, the in- 
spectors were unlikely to identify significant violators. 

One reason inspectors were reluctant to enter asbestos contami- 
nated areas was due to the lack of adequate respiratory protection 
equipment. Further, EPA's own giaidance is unclear on what level 
of protection is needed in all types of inspections. We also found 
that inspectors are generally not part of a medical monitoring pro- 
gram. 

Another reason inspections were not performed while asbestos 
was being removed was that inspectors were not receiving notifica- 
tion of building demolition or renovation in time to schedule those 
inspections. NESHAP requires notification as soon as possible prior 
to removal operations without giving any specified timeframe. Fro- 
qu^ritly the notification came too late to schedule onsite inspec- 
tions. What is even more alarming is that EPA estimates that up 
to 50 percent of asbestos removals are conducted with no notifica- 
tion at all. 

The National Association of Demolition Contractors said that 
contractors do not notify Federal or State agencies because this is 
inviting inspectors to arrive onsite and cite them for violations. 
The identification of nonnotifiers is important from the standpoint 
of the large number of contractors doing work in asbestos removal. 
EPA estimates there are about 6,000 asbestos removal contractors 
in the country. More importantly, owners and contractors who vio- 
late EPA's asbestos notification regulations are less likely to 
comp';y with the EPA work practice requirements. 

The following examples illustrate the hazardous conditions that 
can result from companies failing to notify EPA of asbestos remov- 
al. 

At one apartment building, the contractor did not use any of the 
approved methods of work practices for waste processing, labeling, 
or disposal of asbestos. The asbestos was placed in about 25 super- 
market trash bags, closed with twist ties and placed in a boiler- 
room and on an outside patio. The bags had no warnings of any 
type and the material was not wetted in any manner. Thus, the 
bags could have easily been opened which would release asbestos 
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fibers in the ambient air and create a hazardous condition to the 
general public. 

Regional inspectors, in another case, received complaints of a fire 
in a building that possibly contained asbestos. 

Upon arrival at the site, inspectors found firemtn dousing a fire 
with water while 10 or 12 children looked on. An inspection showed 
that removal contractors had left large pieces of asbestos material 
scattered on the floor. Outside of the building, inspectors found as- 
bestos material on the sidewalk in a waste container that had 
about 30 to 35 garbage bags full of material having* an asbestos con- 
tent of about 90 percent. Several of the bags were broken open and 
some bags were not tied shut. 

Another m^or issue in our report dealt with the assessment of 
penalties for violations of NESHAP regulations. We concluded that 
penalties were almost nonexistent because of a general lax attitude 
toward penalizing violators. Consequently, contractors and owners 
v/ere hot deterred from violating the regulations. 

For example, in the San Francisco region, region 9 issued a find- 
ing of violation to a contractor for failing to provide notice of ren- 
ovation, who then removed the waste in a manner that broke up 
the friable asbestos material. In this instance, both the workers 
and the general public were exposed to asbestos fibers. No penalty 
was assessed even though EPA's penalty policy showed a possible 
penalty of $37,000, would have been appropriate. 

In Georgia, initial penalty calculations were based on the EPA 
civil penalty policy. However, the amounts were automatically re- 
duced by 90 percent prior to making settlement proposals to the 
violators. In addition, if the violator was cooperative and agreed to 
take corrective action, the penalty assessment was frequently re- 
duced or waived altogether during the settlement process. 

EPA's Office of Air and Radiation has revised the Agency's as- 
bestos NESHAP strategy. The revised strategy addresses the issues 
in our report and should provide for better oversight by EPA re- 
gions of delegated State programs. The revised strategy should also 
result in better inspection and enforcement procedures. When we 
appeared before this subcommittee last August, we discussed oui 
audit of EPA's program to award grants and loans to needy schools 
for asbestos abatement projects. In response to our audit, the 
Agency has revised its procedures to improve its administration of 
the Asbestos Schools Hazard Abatement Act. 

We reaffirm our position to continue our work with the Agency 
to improve these important programs. During the coming years, we 
will perform audits to help ensure that the asbestos programs are 
operated in an efficient, economical, and effective manner. 

Mr. Chairman, that concludes my summary statement. We would 
be happy to answer any questions that you may have. 

[The prepared statement of Mr. Kirkendall follows:] 
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TESTIMONY OF DOHALD B. KIRKEHDALL 
DEPOTY INSPECTOR GENERAL 
a.S. ENVIRONMENTAL PROTECTIC.l AGENCY 
BEFORE TEE 
SUBCOMMITTEE ON ENVIRONMENT 
FHSRGY AND NATURAL RESOURCES 
OP THE 

COMMITTEE ON GOVERNMENT OPERATIONS 
UNITED STATES BOUSE OP REPRESENTATIVES 

June 1, 1988 

Good fforning, Mr. Chairaan and aeobers of the Subooosittee. 
I an ple&sed to update Offioe of Infipeotor General testloonY 
given before the Subcocuaittee on August 3, 1987. on the status 
of audits ve have oonuuoted relating to asbestos. 

Asbestos is a recognized human carcinogen. Expensive 
evidence demonstrates that inhaling asbestos can lead to serious, 
irreversible and often fatal dise&ses such as oesothelioma. lung 
cancer and asbestosis. These diseases are linlced to az^bient 
environmental exposures as veil as to occupational escposure. 

A. CQDgQlidat<>d Pftport nf Audit on RPA Anh^RtoH KRRHAP P^n^r^w 
Last August ve testified before the Suboonmittee about the 
problems ve found in hpA Region 8*s administration of the Asbestos 
National Emission Stftixdard for Hazardous Air Pollutants (NESHAP) 
program. As part of this audit ve revioved State and local 
implementation in the States of Illinois and Michigan. Since 
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thAt tl»e wo have oonpleted audits In Region 4 (Atlanta), and 
Region 9 (San Franolsco). As part of theoe audits ve perforaed 
reviews of seleoted prograas In Florida » Georgia, California 
and Nevada. The results of thesa reviews were cooblned into 
one consolidated report, Issued on Harch 24, 1988, addressing 
the" probleos In the prograa whloh we see having nationwide 
Inpaot, and reoosaendlng aotlons and polloy ohanges to alleviate 
these probleos. 

X want to stress the exoellent working relationships 
between OIG staff and HPA oa&agenent throughout this effort. 
In reviewing the oonsolldated audit report, the Assistant 
Adalnlstrator for Air and Radiation Indloated that the report 
was a helpful doouaent and gave his strong support for Its 
oonoluslons and reooaaendatlons. Els staff aalntalned olose 
oontaot vlth us throughout the audit and began ta^ng oorrectlve 
aotlon before our reports were flnalx^ed. Subsecjuently , his 
offloe Issued a revised asbestos NBSHAP strategy whloh addressed 
the Issues In our report and desorlbed the aotlons to be ta}cen 
to better ensure th&'c BPA regional and delegated state prograas 
are effeotlve. These planned aotlons are dlsoussed In ay 
testlaony. Ti.^e strategy doouaent Is intended to provide 
eophasls and jijsuranoes to reglozial offices and States that 
asbestos oooupleo a high priority and that EPA Is totally 
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ERLC 



8 



ooDinitted to a strong enforoeaent posture. 

Before discussing the results of our audit, ve would like 
to provide some background information on the NBSHAP program 
and the canageaent of this program. 

1 . Eaokground 

Hsissions of asbestos to the ambient air are controlled 
under Section 112 of the Clean Air Aol vhich established the 
NBSHAPs. EPA regulations specify control requirements for 
most asbestos emissions, including work practices to be followed 
to minimize the release of asbestos fibers during handling of 
asbestos waste macerials. 

Contractors and owners planning to renovate or demolish a 
building th&t contains asbestos must: 

- Notify EPA or the delegated state agency of the planned 
renovation or demolition; 

- Remove the asbestos before any wrecking or dismantling 
that would break up the asbestos material; and 

- Limit asbestos ejEaissions from the site by keeping the 
asbestos material wet from the moment it is disturbed 
until it is disposed. 

In addition, EPA regulations prohibit any visible emission 
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from the collection, packaging, transpcrting, cr depositing 

cf asbestcff frcm any deacliticn cr rencvaticn, and require that 

asbeCbCS vaste he deposited at acceptable waste disposal sites. 

Conpliemce with EPA's regulations to control ashestos 
enissions is inportemt. Agency data shows that the nuxsher of 
denolition and renovation projects has risen significantly 
fron 20,537 in 1985 to 20,066 in 1966 and 43,496 in 1967. A 
1984 BPA building stirvey estinated that as nany ae 733,000 
public and ocnaeroial buildings in the nation have asbestos. 

BFA has delegated its prisary responsibility for the 
HBSHAP coaplianoe and enforcement activities to thirty-eight 
States through grant agreeaents or neaoranda of understanding. 
Scae States in turn redelegated the function to selected 
counties, cities, and local air authorities. BPA strongly 
supports the establishaent of new State and local prograas 
and the strengthening of existing prograas to de^xl with hazardous 
air pollution probleas. 

The States are responsible for developing a quality 
coaplianoe and enforoeasnt prograa. To build a successful 
prcgraa, the States must develop and aaintain an inventory of 
regulated sources vhloh is current, ooaplete, and accurate. 
States are also responsible for iapleaenting a coaplianoe 
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aonitoring progr&n to establish an enf orcecent presence and to 
Identify potential violations. When violations are found. 
States nust track and resolve significant nonconpllance. 
When necessary* States aust ensure there Is a tlsely and 
appropriate enforcenent response to violations. 

With delegation of the progran, the role of EPA's regional 
offices shifted to guiding, reviewing, and evaluating the 
adequacy of State and local prograns; and providing technical 
a&slstajice. Also, EPA retains responslbilitY for ensuring 
fair and effective enforcenent of Federal requirenents «md a 
* redible national deterrence to noncoapllance. Accordingly, 
£PA needs a strong, predictable, and dependable systexi of 
regional support and evaluation to periodically assess the 
perfornance of delegated prograns in order to identify strengths 
and vea)messes in the prog ran and to develop nutual cocmitaents 
to correct problens. 

2. Oversight 

Our audit shoved EPA's oversight of State delegated 
prograns varied significantly aaong regions « 

In Region 5, officials cade conprehensive evaluations of 
State HESEAP programs. Theae evaluations were initiated by the 
region for the purpose of identifying needed inproveaents in 
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these delegate programs. They covered pertinent aspects of eacb 
State's prograa Including training, safety, resolution on 
violations, and Inspections. 

The evaluations disclosed significant deflolenclss. 
ReglOI:^ll officials Issued draft reports to each State for 
cozanent. After receiving cozsaents froa the States, reglor^al 
officials Issued final reports with recoasscndations for 
strengthening State prograns. 

Neither Hegxon 4 nor 9 had adequate oversight of delegated 
State pro^raas through an effeotive evaluation systen. Thus, 
these tvo regions vere less lil:ely to deteot and correct 
pro^raa deficiencies at delegated agencies. The following 
Illustrates the deficiencies in oversight that ve found in 
these tvo regions. 

Vhen evalxiating State emd local asbestos control programs 
in Region 4, EPA personnel did not review aotual demolition 
or renovation Inspeotlon reports or enforcenent cases. For 
instance, the region's perfomance report on Florida's program 
simply desoribed the State's notification procedures, filing 
methods and inspection statistics. Vhile potential vea3uiesse3 
vere identified in the report, regional porsoxmel did not 
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provide the State with Any correotive reconae&ddtions. Vhen 
the State expressed concern that contractors and building 
ovners were net pzovidin^ notification of asbestos projects, 
the region offered no written recorusendations cr conaects 
regarding the identif icati*' n of non-no tifiers. 

Region 9 personnel did not assess the perforcance 
of delegated State prograns. Consequently, this region was 
aaso unaware of delegated State agenoles' procedures and 
practices or adequacy cf their administration of the KFSHAP 
progran. Our audit showed that the prograns of the State 
delegated agenoiec were deficient in: CD reviewing notices for 
cospleteness and tineliness; (2) perforialng adequate 
inspections; C3) .veloping inspection strategies to ensure 
coapliance with HBSHAP requlreaants; (4) developing and 
izaplenenti^g a progran to identify non-notifiers: and (5) 
assessing adequate penalties to deter future violation?. 

BPA's revised asbestos strategy addresses the oversight 
issue discussed in our audit report. The revised strategy 
explains that Regioxial Adnlnlstrators should laplenent oversight 
progr&as to ensure delegated state and local agenol'^s are 
perforaing acceptable ooaplianoe inspeotions. and resolving 
violations appropriately. The revised strategy explains several 
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eleoents that should be part of the region's oversi^t program 
including: (l) Joint EPA-State inspections, (2) targeting of 
contractors for inspection » and (3) inspector training and 
safety. 

3. TnspftOtionR 

One of the oajor issues in our report pertained to 
inspections of contractor voric practices. Ve believe that a 
sound inspection progran is a key ingredient to the success 
of the overall program. Inspections should focus on oospliance 
with EPA regulations specifying work practices to laininlze the 
release of asbestos fibers. These vorlc practices are expensive, 
thus the incentive to circ\mvent the work practices is great. 
Such actions c&n result in large profits for contractors. 
Some contractors have even resorted to bribery of inspectors 
to keep fron following asbestos HESHAP removal requireaents. 

As the result of a continuing joint investigation 
by the Department of Labor's Office of Labor Racketeering and 
the HPA OIG, 23 individuals were arrested and charged on January 
5, 1986 with bribing an BPA inspector. These individuals 
worked for 22 local and national f irzss that perf orned 
the Bajority of asbestos removals emd disposals in Hew York 
and Hev Jersey. The arrest complaints charged that the 
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bribes were paid to induce the EPA inspector to overlook 
violations of Federal rules and regulations vith regard to 
asbestos reaoval conducted by the defendants, and to stay avay 
froB job sites being vorked by their companies. 

According to the U.S. Attorney for the Eastern District of 
Kev York, the bribes occurred betveen 1983 and 1967, and totaled 
sore than $170,000. The largest single bribe was )25,000. To 
date, a grand jury has returned 10 indiotnents against 13 
individuals. Eleven acre indiotzsents are in process. 

Our audit identified a nuiaber of areas where the Agency 
needs to take action to improve the .effectiveness of the 
inspection progran. These include: (1) the need for a strategy 
to identify contractors who do not notify the Agency of upcoming 
removal work; (2) the need for timely notification; (3) the 
need for systematic inspection procedures; (4) the need to 
observe work in process; and (5) the need for consistent 
guidelines on safety ec[uipQent. 



Our audit shoved that State and local agencies in general 
have not developed adequate inspection strategies to ensure 
compliance. As a result, significant violations say go 



a. Need for a Strate^ to Tdftntify non-nottf iftrn 
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undetected, without good Inspection strategies, delegateu 
agencies are less likely to locate contractors who do not notify 
EPA or the State of their demolltlon/renovatlon projects. 

The Identification of non-notlflers Is Important from 
the standpoint of the large nuaber of contractors doing work 
In this area. More Importemtly, owners/contractors who violate 
HPA's asbestos notification regulations are less likely to 
ooiaply vlth EPA work practice requirements. This Is 
supported by a statenent made by the National Association of 
Demolition Contractors (HADC). In January 1987, NADC provided 
oosiments to EPA's proposed changes to the asbestos KHSHAP 
regulation. Vlth respect to notifications, HADC explained 
there Is a link between notifications and the likelihood 
of adhering to other required work practices. 
NADC Stated: 

Most contractors believe that there Is little potential 
for being cited If notification Is not tendered In 
accordance with the regulation. Many feel that notifica- 
tion substemtlally increases the chance of citation. If 
a oontr&otor eloots to defy the notlfloatlon requirement 
of the current HBSHAP his chief objective becomes quick 
completion of the work. Little attention is given xo 
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expensive work practices prescribed by the regulation. 
This course of action can result in profits auch larger 
than the total job cost. 

The following examples illustrate the hazardous conditions 
that can result from companies failing to notify EPA of 
asbestos reaoval: 

- At an apartment building a contractor did not use any 
of the approved work practices for waste disposal, 
processing, or labeling. Instead, the contractor put 
the waste in plastic trash bags and closed them with 
twist ties. The contractor kept some of the bags in 
the boiler room and on the outside patio. The bags 
had no warnings labels on them, and the material was 
not wetted to reduce airborne particles. This incident 
was brought to the inspector 'a attention by a citizen 
complaint. EPA has proposed a civil penalty of $1500 
for the violations. 

- Regional and state inspectors received complaincs of 

a fire in a building that possibly contained asbestos, 
upon arrival at the site, inspectors found firemen 
dousing a fire with water while 10-12 children looked 
on. An inspection showed that the ooDtraotor had 
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reaoved large pieces of asbestos from the boiler room, 
but large pieoes of material still remained with many 
small pieoes scattered on the floor. The floor of 
another room was also covered with dust and small pieces 
of insulation, and a pile of pipewrap lay in the corner. 
Outside the building, inspectors found asbestos 
material on the sidewalk and a waste container that 
had 30-35 garbage bags full of material having an 
asbestos content greater than 90 percent. Several of 
the bags were broken open and some bags were not tied 
shut. The bags did not have proper asbestos hazard 
warning labels. In this oase, a oivil action ordered 
the contractor to correct all work practice 
deficiencies at the site. 

BPA regional asbestos of ficialo need to work more olcsely 
with State and local agencies to establish systems to identify 
non-nctifiers. One success story is that of Florida's Southwest 
District which successfully identified non-no tifiers. The 
district inspector worked with local permitting authorities 
to inform building owners and demolition contractors of their 
asbestos nctifioation responsibilities. The district's efforts 
paid off. Tho number o2 notifications for demolitions and 



PAGE 



12 



ERLC 




18 



renovations inoreased by 205 percent within a 12 month period. 
For exaiaple, St. Petersburg identified 105 demolitlonc from 
June 1986 through May 1987. They identified none in the 
previous 12 month period. These results were possible because 
the dlstrlot dedicated an air compliance engineer to the 
asbestos and air toxics programs. 

EPA's revised asbestos NBSHAP strategy in part addressees 
the issues. of non-notifiers. Efforts by delegated agencies 
to identify non-notifiers should include: 

- Cheoicing building permits or public work files; 

- Reviewing waste disposal site reoords; 

- Coordinating with State, oounty and oity departments 
of building permits and health, and wi^h Federal 
offices suoh as Ocoupational Safety and Health 
Administration and Department of Eduoation; &nd 

- Reviewing publio&tions suoh as the National Wreoking 
and Salvage Journal, newspapers and magazines. 

Overall, the revised asbestos KESHAP strategy should 
improve the identif ioation of potential non-no tifiers by 
requiring a more effeotive targeting method. 
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b. Keed for Tliaffly Wnttf IftAtton . 



Our audit also shoved th&t inspectors often do not receive 
notioes &bout asbestos demolition &nd renovation projects in 
tixae to nake an inspection. This occurred because the NHSEaP 
regulations only require that the owner or contractor notify 
EPA or the State "as soon as possible" prior to the actual 
start of the removal operation. Oiir review of 89 notioes 
received by a Hichigan district office shewed 29 of the notioes 
were received after vorlc vas to be ooiapleted. 

Region 9 did not infers delegated agencies about notifi- 
OAtions it received froa locations within the delegated 
a^^ncies' jurisdictions. This adversely affected the ccapliance 
prograa by decreasing the opportunity to schedule inspections 
during asbeotod reacval. Although each delegated agency recfaired 
direct notification of an asbestos deacliticn/rencvaticn action, 
these notifications were not always received. It io iapcrtant 
that regional officials provide the cognizant delegated agency 
tiaely inforaation on nctifioationfl they receive which relate 
to Icoaticns vithin a delegated agency's area. 

Va reocuexvled th'%t the Assistant Adainistrator for Air 
and Radiation take steps to ensure that notifications are 
received in tiae to perfora inspections. The Agenoy should 
consider aaending the asbestos HBSEAP to rec[uire ocntraotcrs 
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to subalt a notification by a definite date prior to the start 
of ;he asbestos denolition/ renovation projeot. The Agenoy 
oould consider, as an alternative, enoouraging eaoh 
delegated State tn require notifications by a definite date. 



Our review of Inspection records at the State and local 
agenoi'js shoved that inspection checklists were not 
ooaprohensive and. thus not conducive to perforning a thorough 
inspection. Checklists need to be conprehensive to show how 
the inspector reaches oonolusiona on what he observed which xuiy 
later he used as the basis for enforoe&ent actions. For 
exaaple, in Michigan , inspectors generally tised an all-purpose 
activity report to doouaenc inspection results. This fern 
contained no questions or suggestions to guide the inspector 
in the exaain&ticn. Vithout this guidance, there is liaited 
assurance that the inspector will cover all required areas, 
or that eaoh inspector will provide the saae essential 
inspection coverage. 

The checklists did not indicate whether the inspector 
entered the re&oval area or United the inspection to an 
external review of the facility. In addition, the inspection 
checklis^d failed to indicate whether the insp\ tor actually 



O. Wfted for SyfTten&tiQ Inflpeotion PrQQeduTf>ff. 
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observed the ab^texaeat contractor's work praotices of v&ste 
handling ox disposal. In one instance an inspector described 
how he deterained that asbestos vas odequatolY vetted prior 
to reaoval. Bis decision vas based on the fact that a vater 
hoBe vas in the area vhere the asbestos .^noulawicn vas being 
rencved. 

In California, the Santa Barbara County Air Pollution 
Control District inspeotcrfi used a checklist developed for 
^perait coap'tiance inspections txt stationary sources of air 
eaissions. This checklist did not provide inforaation on the 
building, location or quantity of friable aabestoo nateiMal, 
renoval procedures, or vaste handling procoduroa. Likevise, the 
Mr Pollution Control District oheoklist used in Saoraaento 
CouZLty did not provide inforaation on the ovneT, builalng, 
activity taking place, or location of the friable asbestos 
aaterial. It did not provide for cc»aonts on reacv&l and vaste 
handling procedures, 

Subse<iuent to our report, bpA provided a saaple oheoklist 
for inspectors .to use as an outline of vhat to look for during 
tho inspection, 

d. Hegd to Qbflftrvft Vnvle i jlcflflflflfl. 
Our audit shoved that inspeotors generally did not 
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observe the vorlc praotloes of asbestos removal oontraotors, 
and praotlcallY none of the Ir^pectlon reports ve reviewed 
Included observations of disposal procedures. Very few 
Inspections were performed during the time of actual asbestos 
removal and when removal was taking place, inspectors did not 
generally enter the cleanup area. 

By not observing the asbestos remov&l process, the 
inapeotor could not cheoJc to see if: 

' The removal site was properly prepared to prevent 
outside emissions of airborne asbestos fibers during 
remov&l : 

- The asbestos-containing material was properly vetted 
by removal from adhering surfaces: 

- The asbestos-containing material was properly bagged 
and labeled; 

- Bags were carefully loaded and unloaded on the hauling 
vehicles with no breakage: and 

" The landfill met the asbestos HHSHAP regulations 
requirements . 

Consequently » the inspectors were not likely to identify 
significant violators and pursue enforcement actions against 
them. In order to complete the newly developed checklist 
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dlsoussed &bove, the inspector oust nov enter the reooval 
area. 

e. Safety Conoernfl . 

Inspectors were often reluotant to enter the contanlnated 
area because they vere concerned over lnade<iuate respiratory 
safety equlpnent ar Idellnes. 

In our opinion the Inspectors' concerns were valid because 
of: (1) Inconsistent ^Idance from EPA on vhat respiratory 
protection equipment is needed; (2) the use of Inadequate 
safety equlpnent during inspections; and (3) the lach of a 
proper nedicol ncnitorlng prograa. 

The confusion on what level of respiratory protection is 
necessary has resulted in delegated agencies not alvays providing 
respiratory equipment to inspectors. Per exanple, in Region 4 
none of the delegated agencies had adequate safety equipaent 
or written health and safety procedures. Georgia had not 
provided safety equipaent to its asbestos Inspectors, instead, 
aljatenent contractors were expected to provide the appropriate 
safety equipaent. 

Hevade had no respiratory equipaent available for its 
inspectors. In addition, aeabers cf the American Association 
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of Retired Persons who perf oraed Inspeotlons for Region 9 h&d no 
xespiratorY equlpaent to proteot thea froa asbestos fibers. 

Our »mdlt further showed that asbestos inspectors generally 
vere not provided an adequate aedlcal aonitoring progran. 
The lack of an adequate aedical aonitoring prograa reduces the 
likelihood of early deteotion of asbestos relattid diseases. 

In Hay 1987 BPA Issued Interia guidelines on respirator 
eqoipaent to protect inspectors during inspactions. The 
reooaaandations in these guidelines range froa no respiratory 
protecticn under certain speoific conditions to several 
scenarics requiring different types of respirators. 

BPA officials advised us that the Agency needs to clarify 
these interia gtiidelines because the guidance is inconsistent 
on what equipaent should be used in specific types of inspections. 
The Agency issued a draft aeaorandun in Haroh 1988 and plans 
to issue final guidelines in early 1989. 

4. EfiB&UuLsa. 

Another aajor issue in our report dealt with the assess- 
aent of penalties for violations of HESHAP regulations. Ve 
concluded that penalties were alnost nonexistent because of a 
generally lax attitude toward penalizing violators. Conaequently. 
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contractors and owners were not deterred from violating the 
regiilatlozis. Our audit found that: (1) Findings of Violation 
vere not issued, or were not resolved with penalties when 
inspeotors found violations, and (2) penalties that vere 
recosaended vere too lov to deter violations. 

For exacple, Segioa 9, issued a Finding of Violation 
to a contraotor for failing to provide notice of renovation and 
reaoval of friable asbestos naterial. This finding resulted 
froa an HPA inspecation that noted: 

Ceiling of Qost roons pulled duvn to expose HVAC 
duotlng. Asbestos leulen siaterleas In piles on 
floor. High dust levels, workaen left door open 
for ventilation vhlle the? vere vor]:lng. Ko 
respiratory protection used. 

In this instance both the vorkers and the general pubMo 
vere exposed to eusbestos fibers. The region's enforoeaent 
action vaa liialted to an Adalnlstrative Order re^[ulrlng the 
contractor to ooaply vith HBSEAP regulations In the future. 
Based upon the guidance in the Asbestos DeBOlition and Renovation 
Civil Penally Polio?, a penalty of 137.000 vciild have been 
appropriate. 
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In the State of Georgia another eisbestos abatesent conpejxY 
Vr'«a cited for ftillure to vet asbestos-oontaining naterial prior 
to reaoval and storage of dry asbestos naterial in unsealed 
bags. The oonpany vas not assessed a cash penalty. Instead the 
Georgia Depeortiaent of Katural Hesouroes oited oorreotive aotions 
and the contraotor exoelj^ent traolc record of oooplying vitU EPA 
regulations as the basis for not assessing a cash penalty* 

When Georgia did assess a penalty, the calculation vas 
based on the EPA civil penalty policy. Hovever, the aaount vas 
autos&tically reduced by 90 peroent prior to TsaTclng a settlenent 
proposal to the violator. In addition, ±jt the violator vas 
oooperative and agreed to take oorreotive aotion, the penalty 
assessment vas frequently reduoed or valvt4 during the settlenent 
prooess. The follovlng ezaaple illu8trat?i> the sagziltude of 
penalty reductions: 

A prine contractor vas oited for violations on 
tvo separate occasions. Tiie violations Inoluded: 
(a) failure to subait projer notirication; (b) 
failure to adequately vet asbestcs containing 
s&terial prior to r en ova*..; and (c) failure to use 
proper ealssion oontrol procedures. In addition, 
asbestos debris vas so/^ttered throughout the 
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building. The initial penalty calculation (based 
on the EPA civil penalty policy) vas $145,000. 
The initial settlement proposal was for $10,000, 
but the penalty proposal vas reduced to $7,000. 
Thus far, the State has oollected $4,000 and is 
pursuing legal aotion to oolleot the $3,000 balance. 

BPA needs to take prompt aotion to ensure that violators 
are assessed appropriate penalties. Otherwise, the oredibility 
of the Agenoy's enforoement program will suffer because the 
regulated oomunity will be aware that the Government will not 
vigorously pursue asbestos HBSEAP violations. 

EPA's General Enforcement Policr? establishes a single set 
of goals for penalty assessment in EPA administrative and 
Judicial enforcement. EPA's first goal is to deter violations 
of its regulations and to remove any eoonomio benefit resulting 
from noncomplianoe with the regulations. Suooessful deterrenoe 
is Important beoause it provides the best proteotion for the 
environment, in addition, deterrenoe reduoes the reeouroes 
necessary to administer the regulations by addressing non- 
oomplianoe before it ooours. if the EPA is to achieve 
oomplianoe with HBSEAP, violators «md the general public must 
be oonvinoed that c'-^oomplianw. will place the violator in a 
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worse eoonozQlc position than those who have compiled. 

B. AsbestQg In Schools 

Another progreim to control asbestos Is the Asbestos 
Schools Hazard Abatement Act (ASEAA) which authorizes HFA to 
award grants and loans to needy schools. When we appeared 
before the Subcommittee last Au^st. we discussed our audit 
findings and recommendations to the Agency to Improve the 
asbestos grants and loetxis program. 

Today. X would like to briefly discuss actions HPA 
has talcen to address the recommendations In our audit report. 
We loolced at how the Agency was awarding grants and loans to 
schools with friable asbestos materle^s. EPA hskS estimated 
that 15 million students and 1.4 million school employees are 
subject to the dangers posed by exposure to friable asbestos. 

In our audit, we found that because the Agency's defini- 
tion of Gchools that qualified for financial assistance was 
so broad, approximately $11 million was aveirded to schools 
that did not have the most critical hazards. This occurred 
because EPA was attempting to oomply with Section 512 
of ASHAA whloh requires that each State receive a mlnlmtim 
amount of funds each year. In order to oomply, EPA funded 
some projects In advance of more blg^ily ranted projects in 
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Other States. 

To oorreot this situation ve reoosunended that BPA ohange 
the definition of a cpiallfled applicant to inolude only those 
orltical projects that fall vithln Category I. In response to 
our audit, the Office of Pestioides euid Toxlo Suhstanoes (OPTS) 
agreed tc nodify the strategy used to implement Section 512 of 
ASEAA to fund only Category I projects for State minimum 
purposes. However » OPTS will not discontinue implementation of 
the Section 512 minimum pro visions without direction from 
Congress . 

Our second audit finding was that of those applicants 
funded hy BpA, school districts with the highest per capita 
inooBe» as well &b those with the lowest per capita income, 
typically received 100 percent of the funding needed tc complete 
their projects. Ve did not helleve this met the intent of the 
program vhlch was tc only fund those appliocmts that could 
not ocDplete abatement projects without Federal assistance. 
Since cur audit, the Agency has taken steps tc refine the 
award process. Ve believe these actions will help ensure 
that the neediest schools receive proportionately greater 
funding. 
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ve found that States were not participating in the 
program as aotivel; as envisioned by the legislation. Specific 
callY, States were not submitting priority lists which ranged 
applicants according to the seriousness of the potential 
asbestos hazard, nor were they certifying the financial need 
of applicants. In response to our audit, the Agency has 
indicated that it will encourage more meaningful State partici- 
pation by inoorpoxatisg additional State input into the national 
ranlcing process. 

The fourth finding in our report was that HPA was not 
complying with the legislative provision for approving grants. 
EPA did not state the particular reasons when awarding a 
grant as required by law. Consequently, there was limited 
assurance that the applicant's financial need justified a 
grant, as opposed to a loan. HPA's Office of Pesticides and 
Toxic Substances agreed to revise their procedures. 

Our last finding reported that schools were using vailous 
air testing methods for asbestos, which were of varying quality 
and cost. Ve recommended that HPA stazidardize air testing 
methods for asbestos. On October 30, 1967, the Agency published 
regulations which require by 1990 tha Transmission Electron 
Microscopy (TEM) be used for all but the smallest projects. 
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■me audits wo have dlaouaaed relating to asbestos have 
raised a nuaher of questions regarding the Agenoy's admin- 
istration of the Asbestos KBSHAPs program and Asbestjs Loans and 
Grants. In responding to our audits, the Agency has taken 
steps to address our oonoerns. EPA Is working to ncet the 
ohallenges of controlling asbestos, and we will continue to 
vork with the Agency to help ensure the eoononlcal. efficient 
and effective adalnlstratlon of these Important prcgrams. I 
will be pleased to respond to any questions the suboomlttee nay 
bave. 
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done in this area anf^ist?nl ?L cf,K'''®^^®^* ^^''^ that you've 
hearing together t<5ay ^ subcommittee in putting this 

rifrdlS L™°"' '^^'^^^^^ that we enter into the 

CThe information follows:] 



Fro«: Draft. National E'l"''" Standards for Asbestos -Background 
for Proposed Standards, March i»t asb/ 
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Mr. Synar. This is information which was prepared by EPA re- 
garding the cost of the demolition projects witri or without asbestos 
removal. 

The reason Tm giving you that information, Mr. Kirkendall, is 
the fact that the information you provided the subcommittee re- 
garding the bribery of an EPA inspector, obviously, is very unset- 
tling. 

From this information that you have before you, it shows that 
the cost of proper asbestos removal is very high and for a contrac- 
tor that is inclined to "cut corners" it certainly suggests that an 
investment in a bribe might be a very profitable investment on his 
part 

Let me ask you: what steps can program officials take to make 
sure that bribery like you described does not occur? 

Mr. KiRKENDALL. I believe, Mr. Chairman, that fraud prevention 
is really the secret. We can catch bribery after it occurs only in 
rare instmices. 

Bribery is not something that's easy to detect. You either get 
somebody to admit that they accejjted a bribe or you have to go 
through some pretty sophisticated investigating procedures to un- 
cover that 

So prevention, in my opinion, is really the way to go and you 
have to, in my view, have strong administrative contrds in place. 

Controls such as followup inspections by the EPA regional of- 
fices, review of case files, joint Federal-State inspections, and com- 
prehensive evaluations, such as our report shows that our Chicago 
regional office did, all can have a positive deterrent effect. 

So a strong oversight program is one of the things that I think is 
necessary and the other thing is that when we catch violators, I be- 
lieve chat we have to show them that we mean business. We have 
to make it economically infeasible for them to violate asbestos re- 
moval requirement^]. 

If we don't use the enforcement program to penalize the contrac- 
tors who violate asbestos removal standards so that it s felt in their 

Cocketbooks, I believe they will continue to do it as a cost of doing 
usiness. 

Mr. Synar. Mr. Kirkendall, tell me about the inspection reports 
and how they are kept and the kind of followup you're talking 
about that's needed in proper oversight. 

Mr. Kirkendall. Mr. Bronstrup was our onsite manager for the 
NESHAP audit and he ha.' some hands-on experience dealing with 
these inspection reports, J would ask him to answer that 

Mr. Bronstrup. The inspection reports were maintained often by 
the State agencies at their local district offices. 

They were filed by the inspectors when they returned and we re> 
viewed those, a sample of those, during our audits. 

Mr. Synar. What did you find? 

Mr. Bronstrup. Oftentimes, we found that the length of the in- 
spection reports varv greatly. Some agencies had more comprehen- 
sive checklists which allowed the inspectors to follow a very com- 
prehensive procedure in performing an inspection^ what to look 
for during an inspection. Other State agencies had a very brief in- 
spection checklist which didn't allow us really to evaluate the qual- 
ity of the inspections. 
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Mr. Synar. So what you're saying is that if records aren't kept 
or they re vague, then the inspector has a hard time really doing 
the overlooking. . 

Mr. Bronstrup. A harder time, that is correct. 

me see if I can get a commitment out of you all. 
Would you all thmk it would be within your purview to maybe do 
sorae spot inspections? 

I mean, have you all considered that to see whether or not the 
type of inspection oversight EPA's going to do has been successful? 
^^j^ave you all considered going in and doing spot inspections your- 

Mr. KiRKENDAix. I don't believe we have ud to this point, but 
certainly, as we go along and do future work, we can build that in 
and we will continue to do work within this area, 
.u^^l,^^?^^- strongly suggest that this may be something 

that the Inspector General's Office could do. Obviously one of the 
things that you've clearly pointed out in your testimony today is 
the fact that without proper inspection, we're not going to really 
accomplish the task, and you all doing spot inspections of that is 
important to help protect against bribery. 

Mr. Kirkendall, your statement talks about region 5 and that is 
one region where you conducted oversight reviews particularly 

You found a number of problems in the States that had the dele- 
gated authority. Why don't you describe for the subcommittee the 
kinds of problems that you all found in region 5? 

Mr. Kirkendall. It could really be broken down into two areas. 
Ihe firet one is, and this applied to all four of the States that 
re^on 5 looked at and those States were Indiana, Ohio, Wisconsin, 
and Illinois, that the inspectors did not do the inspections at the 
time of the removal itself. 

Thej^ either did it before or after removal or didn't do it all And 
if you re not there when the removal is taking place, it's hard to 
determme whether it's actually being done correctly. 

The other area could be characterized as the waste transport 
dumping, and landfill operations. Most States of that group 3, as a 
matter of fact, Indiana, Ohio, and Illinois, did not observe the 
transportation, dumping, and landfill operations. 

If you just look at the part of the operation where the asbestos is 
actuallv being removed from the site, but fail to continue it 
through to its final resting place, then there are all sorts of things 
that can happen m between that could causo the fibers to get into 
c asbestos material is not disposed of properly. 

Mr. Synar. Let me go through the region 5 thing because I think 
that s interesting since we did delegate. Did you all find that Wis- 
consm did not even inspect any asbestos demolition or renovation 
removal projects? 

Mr. Kirkendall. That's correct, not at the time the asbestos re- 
moval was takmg place. 

Mr. Synar. Did you also find that Indiana's inspections of the 
projects did not include observations of the waste transport, dump- 
ing, and landfill operations? 

Mr. Kirkendall. Yes, sir. 

Mr. Synar. And in Ohio, , a also found that they were needing 
to perform inspections before removal, observed the waste trans- 
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port and landfill operations and none of those reports that had ob- 
servations? 
Mr. KiRKENDAix. That's right, sir. 

Mr. Synar. And then in Dlinois, you had none of the reports that 
contained information with respect to landfill observations. So basical- 
ly what we re looking at is that in those four States, where the re- 
sponsibility was with the States, in many cases the State inspectors 
had not even inspected the asbestos waste disposal sites, had they'^ 

Mr KiRKENDALL. In some cases. 

Mr. Synar. So one would have the belief that not only EPA but 
the responsibility which is now bemg "delegated" down to the 
States IS not being carried out either. 

Mr. KiRKENDALL. I believe the same lax attitude toward enforce- 
ment prevails all the way through the system. 

Mr. Synar. With respect to that lax enforcement, you stated in 
your report that "penalties were almost non-existent" because of a 
generally lax attitude towards penalizing violators. 

Did you find that pervasive throughout the whole asbestos en- 
forcement system? 

Mr. KiRKENDALL, Yes. The EPA emphasized taking corrective 
action as opposed to penalizmg violators through the enforcement 
program. 

The lax attitude related to thai also applied to the State and 
lo^ authonties. The approach ve>y often resulted in substantial 
reductions to the proposed penalties, v hich can cause, we believe, a 
couple of problems. 

First, contractors v/ould rather pay a mmor penalty ac a cost of 
doing business than pay the substantial amount of money to do the 
work right m the first place. 

Second, reduced penalties may send the wrong signal to the po- 
tential violators as to the seriousness with which EPA and the 
State delegated agencies view these violations. 

Mr. Synar. That concludes my first 5 minutes. Mr. Kyi. 

Mr. Kyl. Thank you, Mr. Chairman. Again, I didn't get to ex- 
press this earlier, but I'm sorry I wasn't here right at the very be- 
ginnmg. ^ 

I wanted to shift gears just a little bit and talk about some of the 
ongoing work that you're doing on the program as it relates to 
schools, because, as you know, this is an area where there has been 
a considerable amount of concern expressed by school officials, ad- 
ministration people, PTA's, and others regarding problems that are 
going to arise with the deadlines that are coming up very shortly. 

I realize that the bulk of the work that you're reporting on today 
does not relate to the school situation, but I'd like to as' u about 
that, if it s all right. 

My concern here is that, from what you've testified tj tay and 
on pnor occasions, one could get the impression that the Govern- 
ment, by requiring certain jobs that are really bigger than the ca- 
pacity of people to perform them, is creating a problem. 

Asbestos, by its nature, undisturbed, is relatively harmless. 
When disturbed, it becomes a critical problem. I'm wondering 
whether you behe/e, based upon your experience, that all of the 
school distncts around this country are going to be able to comply 
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with the law, both the deadline for the management plan and the 
actual compliance date next year. 

And if not, whether those deadlines themselves might pose more 
of a problem, more of a health problem, than would be the case if 
we dian*t require activity. 

And perhaps based upon your experience whether a stretching 
out of the compliance date might not, therefore, be in order. 

Mr. KiRKENDALL. It's my understanding, Mr. Kyi, that* there are 
a number of pieces of legislation pending that would extend that 
compliance date, both for the management plan and the implemen- 
tation. 

As far as our work goes, we plan on continuing to do work in the 
asbestos area Depending on how these dates turn out, we plan to 
do some more work in fiscal year 1989. 

As far as whether all of the schools can comply or not, I really 
don't know from our perspective whether they can or not. 

We've done enough work to indicate that there is a problem out 
there. The technology is there, if it's used and used properly. That's 
been the focus of our work to date. 

Mr. Kyl. Let's pursue that a little bit. The technology is there, 
but is there a sufficient work force in effect and properly disbursed 
around the country to be readily available to apply that technology 
is one question. 

And I think fron. some of what's been testified to, there are cer- 
tainly questions raised about the availability of the right people in 
the right place. 

And secord, sometimes the Government's requirements, as has 
been testified to earlier, promotes shortcuts and you've been able to 
find some of those and nobody likes to see those. 

But they may be as much a result of requirements that are 
almost impossible to meet as they are bad faith on the part of the 
people who are trying their best to comply with the law. 

-Ajid I wonder if you could, based again upon your experience in 
the inspections you ve performed and in the audits that you've per- 
formed, whether you would agree with the proposition that maybe 
we don't have to try to line up our ability to comply with the dead- 
lines that we've set for compliance. 

Mr. KiRKENDALL. Let me have Carl Jannetti, who is from our 
Philadelphia office and has spent a good deal of his life in the last 
couple of years working on these jobs, respond to that 

Mr. Kyl. And if I could, just add this note. There are proposals 
pending, but there's also been a suggestion that in an election year 
it would be very difficult to get a delay passed. 

And Tm concerned that we need to do the right thing, not the 
political thing, and that the right thing may be to put back these 
dates a little bit so that people can comply in the right way rather 
than trying to do a bad job which results in more injury than if we 
just^lefl it alone for a while. 

Mr. Jannetti. During our audit, we visited a number of schools. 
The focus of our audit was not to assess the issue of your question, 
whether or not the schools could comply, but we found no apparent 
problem. 

Er|c 43 . 
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Again, I say our audit did not focus specifically on that issue, but 
It did not appear to be a problem from the small number of schools 
that we visited during that audit. 

Mr. Kyl. What wasn't a problem? The cost, the availability of 
the people to perform the job? 

Mr. Jannetti. The availability of contractors did not surface as 
an issue at that time. 

Mr. Kyl. How about the costs? 

Mr. Jannetti. We encountered no complaints from the people we 
talked to in the schools we visited; however, these were the schools 
that had received Federal funds. They just want to get rid of the 
asbestos. 

Mr. Kyl. Any opposite experience that any of the rest of you 
could testify because there are people who have talked to me who 
certainly have a different point of view on it. 

Mr. KiRKENDALL. Well, we looked at areas where the grants or 
loans were awarded so we were looking at areas where the money 
was there. We weren't looking at the areas where grants were not 
awarded. 

So for the schools that we went to, they had the money to do the 
job. It wasn't really within our scope to address what you're asking 
us in that particular audit. 

Mr. Kyl. And again, I appreciate the fact that my questions are 
a little bit afield from what you've testified to here, but I'm trying 
to get some additional information on it. 

Mr. Synar. I think you're on target, Mr. Kyl. Your time has ex- 
pired. We'll come back. I wanted to pursue what Mr. Kyl is talking 
about because I think really that's what the meat of what schook 
are really focused in on. 

Now, correct me if Tm wrong. This law went into effect in Octo- 
ber 1986. Correct? 

Mr. Kirkendall. I believe so. 

Mr. Synar. And the schools and the school boards of this Nation 
ha/e known for that period of time up to October of this year that 
those plans were going to have to be presented. Js that correct? 

Mr. Kirkendall. Yes, sir. 

Mr. Synar. When we talk about implementation, as Mr. Kyl has, 
we're not really talking- -we're really talking about a two-phase 
thing. 

We're talking one about getting the plans in. Correct? And then 
the second part is beginning the cleanup. 

Now, in your review of it, is there any re.ison *"o believe that the 
October date in just gettmg the plans in, is that onerous to the 
schools? 

Mr. Kirkendall. Again, let me ask Mr. Jannetti to answer that 
since he was actually out there. 

Mr. Synar. Mr. Jannetti. I mean, those plans aren't that compli- 
cated. It's not something that's going to require a tremendous 
amount of paperwork, is it? 

Mr. Jannetti. Again, during this audit, we did not assess wheth- 
er or not the schools could or would comply with the management 
plana It just was not an issue at the time. 

Mr. Synar. Have you got any gut feeling about it? 
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Mr. Jannetti. I would say that the schools would give it their 
best shot. I mean, they— based on the people that we talked to they 
want to comply. They'll try to comply. 

Mr. Synar. With the first part of it which is getting the plans in 
themselves. We're going to get into that when EPA comes up here 
because I want to go th^^ough all of those phases. 

I^t me ask you one question. One of the problems that we 
always hear about is a lot of the responsibility is going to be put on 
the States to implement this program, and they need guidelines to 
do the job properly. 

And one of the guidelines is what kind of equipment inspectors 
should wear in the workplace when they're going in to review that. 

Did the memorandum of the Agency, which was issued in March 
1988, make clear the type of respiratory equipment which was 
needed to protect those inspectors? 

Mr. KiRKENDALL. Yes, it does, Mr. Chairman. That memorandum 
IS a draft memorandum that's currently circulating within the 
Agency for comment. 

We reviewed a copy of that and it does provide guidance in some 
detail for the kinds of equipment that would be needed on sites. 

It also recognizes the fact that these aren't cookio-cutter oper- 
ations and as you go into each site you have to use some judgment 
as to the kind of equipment that you need to get the job done. 

But it does 

Mr. Synar. You're saying the States would have adequate guide- 
hnes to do it? 
Mr. KiRKENDAUu Yes. 
Mr. Synar. Mr. Kyi. 

Mr. Kyl. I have nothing further, Mr. Chairman. 

Mr. Synar. Gentlemen, again, thank you for your presentation 
today and, again, the subcommitiee is very indebted to the work 
you ve done in our behalf and we appreciate it. 

On the spot inspections, I think that's something that you all 
might want to take into the formula because obviously, as you said 
m your own testimony, proper ove:,^ight is the key to this thing. 

Mr. Kiekendall. We're in the process of putting together our 
fiscal year 1989 audit plan, Mr. Chairman, and certainly that's one 
of the things that we will consider. 

Mr. Synar. Thank you very much, Mr. Kirkendall. Our next 
panel is Mr. Jim Oglesby, vice president of the National School 
Boards Association, and Mr. Bill Kitchen from Johnstown, NY. If 
those gentlemen would come forward at this time. 

Gentlemen, welcome. As you saw from the previous panel, in 
order not to prejudice future or past witnesses, we swear all our 
witnesses in. Do either one of you have objections to being sworn 
in? 

[No response.] 
[Witnesses sworn.] 

Mr. Synar. I guess we'll start with you, Mr. Oglesby. You're the 
vice president of the National School Boards. We have your testi- 
mony here before us and v/e would ask you to summarize at this 
time. 
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STATEMENT OF JAMES R OGLESBY, PRESIDENT-ELECT, 
NATIONAL SCHOOL BOARDS ASSOCIATION 

Mr. Oglesby. Mr. Chairman, my name is Jim Oglesby. I'm the 
president-elect of the National School Boards Association and also 
a school board member in Columbia, MO, and I came here on 
behalf of the organization to present this testimony. I'll summarize 
the testimony by telling you that we're going to talk about three 
basic areas: Technical assistance? insurance and bonding, and, of 
course, the issue of funding. I represent over 97,000 local elected 
officials that basically are having problems in terms of implement^ 
ing the AHERA guidelines. 

Once we receive the information on the guidelines, all school dis- 
tricts, of course, start at some phase of trying to implement these 
guidelines. 

The funding issue is a major problem. The moneys in most of the 
States that we represent come in different directions. 

Most of it, of course, comes from the State government because 
the responsibility for providing education is with the State. 

Most of those resources that come into local school districts are 
for the instruction of programs. With the AHERA guidelines, even 
though those guidelines were published earlier in 1986, those guide- 
lines in terms of specifications did not reach us with any specificity 
until much later. 

We also are supportive of the delay. When you talk about the 
things that you mentioned at the beginning about the health haz- 
ards that are involved with asbestos, when that information hit our 
local community, our constituents in the community want to know 
are their kids safe in our schools, has asbestos been found in the 
building, are their kids going to be harmed for the rest of their 
lives resulting from being exposed to asbestos. 

When that information comes out on the front page of the local 
Columbia, MO, paper, my phone rings and the parents want to 
know which ones of our schools do we have asbestos in. 

When I came on the board in 1974, we Lad a presentation made 
to us by architects regarding removal of asbestos and we've been 
dealing with asbestos in our schools since. 

In our district, we've spent over $2 million removing asbestos 
from our buildings. To give you the ftinding side of it, our district is 
a small district. 

We have about 15,000 students in our district. We have a budget 
of about $57 million. Eighty percent of that $57 million goes into 
the instructional program and the other 20 percent is used for the 
rest of the operations of the school district. 

This is by State law. Out of that 20 percent, we have to remove 
asbestos and do whatever maintenance and repairs that we have to 
do v/ithin the district. 

In order to get additional moneys to do that, we have to pass a 
bond issue and we have to convince our public that it's the right 
thing to do, and we do that. 

Of course, in sorcB States there are caps. For example, in your 
State of Oklahoma there are caps. There are problems, and I've 
talked to, for example, Theo Smith from Broken Arrow, and they 
are caught between the State and the Federal Government in 
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terms of implementing the relations and in terms of providing 
funding for those. 

In terms of the implementation, there are several problems in 
terms of making sure that competent people are available to ac- 
complish the removal. 

When this legislation came out, a number of fly-by-night oper- 
ations sprang up almost immediately and came in to give us the 
assurance that they could handle this basic problem with a mini- 
mum amount of cost. 

Our first major project equaled something in the neighborhood of 
$300,000. Our last estimate was right at $1 million to remove from 
boilers, steam pipes, et cetera, and we only have 21 buildings. 

And out of those 21 buildings, most of those would probably con- 
tain a certain amount of asbestos. But by the same token, we want 
you to know that the local school districts around the country are 
trying to accomplish removal. 

We re also trying to comply with the AHERA guidelines, but we 
also support the delay because there are some problems out there 
and we want to make sure that the process is conducted right be- 
cause the amount of money that has been spent on asbestos up to 
this point is monumental if you consider all of the school districts 
in the country and the amount of asbestos that had to be removed. 

We have to keep in mind that most of our buildings are aged and 
those buildings that were built earlier are almost certainly going to 
have asbestos somewhere in the building because that was the 
major insulation at that time. 

We are in the process of trying to get this job done, and we hope 
that we do not complicate the process by legislation that's going to 
prohibit us from doing it rather than enabling us to get it done. 

In terms of technical assistance, we believe that Congress should 
consider the implementation of a national information system that 
will provide specific information to people on an individual basis so 
they can write in and get the information regarding what is neces- 
sary in order either to remove or to provide the guidelines for them 
to put together their plan that will provide them with the assist- 
ance in complying with the guidelines. 

In terms of insurance and bonding, contractors in some cases are 
not allowed or cannot get insurance and bonds based on the State 
law. 

Alternatively, those licensed asbestos contractors who are unable 
to obtain this are prohibited from bidding on those contracts which 
inhibits the ability of local school districts to get someone to come 
in to provide this removal. 

The impact of this exclusion is it would reduce the number of 
people available to us and it's going to cause us some problems in 
terms of implementation and also in terms of preparation of the 
plan. 

We would like to have the opportunity to submit some additional 
information we're collecting, State-by-State information on the 
problems with implementation, as a justification for the delay and 
a request for the delay. 

State school board associations are working on this information 
and we're going to collect it from them. One of the things that I 
brought with me so that we would be able to demonstrate is the 
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fact that in our State of Missouri, there are six seminars that are 
set up across the State that will inform our districts, by region, as 
to how they can comply with the AHERA guidelines. 

So we*re trying to get the information out by State to make sure 
that the districts are familiar with the reasons and justifications 
behind the compliance. 

The NSBA written testimony that we have submitted hopefully 
will give you an idea of the Idnds of problems that we're dealing 
with in terms of implementation and I would be happy to answer 
any questions that you may have afterward. 

[The prepared statement of Mr. Oglesby follows:] 
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I* IHTRODgCnOg 

Hr« Chairman, the National School Boards Association (NSBA) is a 
federation of the 49 State school boards associations and the Boards of 
Education of Hawaii, the District of Coluobia, and the U.S. Virgin Islands. 
In turn, through its federation oeobers, NSBA represents the over 97,000 
locally elected and appointed school board oeobers who are responsible for 
the governance of local public school districts nationwide. 

NSBA at once coomends the Chairoan for scheduling this hearing far in 
advance of the July 9, 1989 AHEBA lopleoentation deadline, and for 
extending to us the opportunity to describe the hurdles local school 
districts oust overcooe to coaply with AHBRA iaipleoentation, as well as 
actions available to the Federal Congress which would oitigate against 
future school district nou-conpliance. 

In recognition of the fact that our tioe here today is lioitea, I shall 
speak in general terms, and refer the Subcommittee to the extension of our 
remarks for a detailed analysis of my remarks. 

'burning first to AHEHA financing, as you know, statutory coopliance 
wH: the unfunded AHESA mandate is the responsibility of individual local 
public school boards and the districts which they represent. In that 
regard, no Federal legal obligation was imposed on a unit of State or local 
government - other than local achool districts - to either implement AHEBA 
or to finance 'tf»e catioated $3 billion (nationwide) cost of implementation. 

- 1 - 
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In general, school districts oust undertake financing of projects like 
AEESA either as p^art of their annual budge t, or as a capit«il constructicu 
project* 

The funding of local public school district budgets is inextricably 
tied to a combination of factors outside the control of the local school 
board* Those are: State statutes , State legislative action, local law, 
and voter approval* Moreover, the significance of any one of these factors 
varies froo State to State and school district to school district based on 
a combination of State and local laws unique to any one district* Because 
this is 00, many local school boards are unable to predict, beyond their 
current budget cycle, the availability of funding for educational services, 
or compliance with the unfunded Federal AHESA implementation mandate* 

Alternatively, the financing of capital construction projects through 
voter approved borrowing must be undertaken with reference to both State 
statute and the Federal Tax Code* State law governs the ability of a local 
public school district to enter into long-tek*D indebtedness through 
issuance of a tax-exempt bond or as an obligor on a negotiable instrument* 
The Federal Tax Code regulates the conditions under which the underlying 
obligation will be viewed as tax-exempt* However, in many States, capital 
construction project financing is available only foe new construction and 
is therefore unavailable for for AHERA Implementation* 

The unpredicatable nature of local public school district budget 
funding and capital construction project financing is exemplified by the 
current situation in the Chairman's home State of Oklahoma* 
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Under Oklahoca statute, funding of AEEKA Impleoentatlon nmst flow frot, 
a school district's annual budget* Prohibited by State law fron Increasing 
local tax rates, school districts In Oklahoaa must depend on legislative 
appropriations to fund approxlaately two thirds of their annual budget. 

Nevertheless » Oklahona law mandates that public school districts 
establish a budget for the following fiscal year by Septeaber 1, and 
obligate the single largest budget line Iten expenditure, teacher sslarles, 
by April 10 ... notwithstanding the fact that the legislature often does 
not act on appropriation aeasures until old-suo&er. 

Thus, for Oklahoaa school districts, a reduction In State 
appropriations may result In the absence of funds for any additional 
projects. Including ABSSA lopleoentatlon. 

The inability of a local school board to make an Independent 
deteralnatlon to fund AEMA Inpleoentntlon by Issuance of tax-exeapt bonds, 
or through \ong-tera debt financing on a negotiable Instrument Is not 
unique to Oklahoaa. In fact, NSBA believes that the financial hurdles to 
AHKXA lapleaentatlon faced by Oklahoaa school boards are cooaon to nany 
public school districts across the nation. 

One of the principle reasons espoused for enactaent of A qg y f was the 
lack of a national standard to address the national asbestos hazard In 
schools. However, AHSSA failed to recognize that Implementation of that 
standard was based on an incorrect assumption. That is, that each local 
public school district, as a legal matter, was Independently capable of 
financing this Federally unfunded mandate. 
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Because taany local public school districts do not have the legal 
Authority to borrow funds to finance ABEKA, cospllance with this oandate 
will reoaln unpredictable unless the Federal Congress Is willing to extend 
to each local public school district the legal ability to access AHESA 
financing, notwithstanding State and local law to the contrary* In that 
regard, and in recognition of Federal budget constraints, NSBA proposes 
that the Congress consider Federal legislation to allow the establlshaent 
of a national, privately financed tax-cxeopt bond pool, the proceeds of 
which would be available to all local public school districts for 
expenditure on AHESA coopllance* 

NSBA believes that Federal extension to each local public school 
district of the legal Authority to finance AHESA Inplementatlon Is at once 
Indispensable to the national AHESA laplementatlon oacdate and conpatlble 
with the Federal assuaptlon that the cost of Impleaentatlon should 
ultimately be born by the taxpayers of each local public school district* 

ZZ* TZCBXICAL ASSISTAMCK 

ABESA iDplesttntatlon will necesearlly result In a significant nuaber of 
complex questions susceptible to a range of varying response actions* 
Because this Is so, HSBA believes that Congress should begin now to devise 
a viable systea for local school districts to access uniform technical 
assistance and lapleaentatlon guidance* 

Therefore, NSBA ui^ges Congress to consider lapleaentatlon of a national 
inforaatlor. systea capable of responding to specific lapleaentatlon 
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Inquiries In vrltlng on an Individual baals. NSBA believes that such a 
systea would both ensure that a local school district would undertake che 
aost appropriate responsri action, and assure that school districts will at 
all tlaes have the type and quality of unlforo technical assistance and 
guidance they need to be In coapl lance with AHESA* 

ZZI« IHSPgABCB AKD BOgPIHG 

In general, both Insurance coverage and contractor bonds exclude 
coverage for asbestos-related activities. For local public school 
districts, the probleas posed by this general exclusion are twofold. 

First, Inaany Jurlsldlctlons, state and/or local lawS require that 
units of government may accept bids only fron bonded contractors who can 
show a nlnlwia dollar asount of Insurance coverage. Alternatively, those 
licensed aabestos contractors who are unable to obtain botn a bond and 
adequate Imiurance coverage find that they are alao precluded froo bidding 
school dlst^'lct contracts for AHERA laplementatlct:. 

Inpact of this exclusion la to at once reduce the number of 
qualified contractors available to local school districts for AHESA 
l^lenentatlon, and to create aarket conditions which favor sooe school 
districts over hers. 

State school boards associations across the country have attempted to 
address this problem by the establlshaent of both Insutance pools which 
extend cove^rage for asbestot -related activity undertaken "In-house," and 

- 5 - 



ERIC 



50 



iHEBA implementacion pools which provide bonded and insured contractors for 
each school district which participates in the pool* 

However, creation of these pools i^ also subject to State and local 
law. Therefore, absent State legislative changes, or Federal law which 
pre-eapts State/local law to allow these activities, they will remain 
unavailable in many States* 

IV* C0HCUT3I0H 

The NSBA written testimony addresses a number of additional issues 
raised by implementation of AHKRA including State and local laws governing 
school district contracting procedures* However, NS6A believes that a 
resolution of those l^cues will be forthcoming if the three most 
significant obstacles to school district compliai.ce (financing', technical 
assistance, and Insurance/contractor bonding requirements) are addressed by 
the Congress prior to July 9» 1989* 
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Mr. Synar. Thank you, Mr. Oglesby. I appreciate it. Fll tell Theo 
Smith from Broken Arrow you mentioned her name in this and got 
her on the record. She'll appreciate that. 

Mr. Kitchen, we're glad to have you. You are a school board 
member yourself from Johnstown, NY. We look forward to your 
testimony. Your entire testimony will be made part of the record 
a:nd at tlm time we'd ask you to summarize. 

And without objection, we'll allow the record to remain open so 
you can include that information you mentioned. 

Mr. Kitchen. 

STATEMENT OF BILL KITCHEN III, MEMBER, JOHNSTOWN, NY, 
SCHOOL BOARD 

Mr. Kitchen. Mr. Synar, Mr. Kyi, I really appreciate the oppor- 
tunity to speak here today. My name is Bill Kitchen. 

My interest in asbestos stems from my position as a member of 
the Johnstown, New York, School Board and also as a construction 
worker who has been exposed to asbestos in the past and undoubt- 
edly will receive more exposure in the future. 

My interest increased quite a bit last fall because of a friendship 
I began with a woman named Teresa Catucci. Teresa died last 
month at age 39 from mesothelioma. 

Mesothelioma, as you probahly know, is a cancer of the lining of 
the lung which is only caused by exposure to asbestos. 

Teresa left behind a husband and two teenage children. Despite a 
great deal of effort, no one has been yet able to pinpoint where her 
exposure came from. 

It was not occupational. Everyone involved in the case believes 
that the exposure must have been incidental and fairly low level. 

There are thousands of people, including children, who have died 
frona nonoccupational, low-level exposure. This fact must be under- 
stood by, and taken seriously by, the people who are planning and 
doing the work necessary to make our schools asbestos safe. 

Otherwise, all our time, effort, and money is a waste of time at 
best or counterproductive at worst. Asbestos is everywhere and 
eventually we must confront this problem in many settings. 

Schools are the right place to begin and AHERA is a sensible 
and responsible piece of legislation. However, in its final form, I 
fed very strongly that AHERA has become a blueprint for disaster. 

The main problem is that it doesn't encourage educating and in- 
volving people in the process who have the most self-interest in 

A^^n^^ safety issues, such as parents, teachers, and custodians. 

AHERA has set up a situation where the group that is calling 
the shots is the newly created group of asbestos consultants and re- 
moval contractors. 

These people are, by and large, not at all driven by health and 
safety considerations but by economic considerations, and it their 
economic self interest, not the school districts', which concerns 
them most. 

School boards everywhere see asbestos as just one giant night- 
mare. Their first reaction is to hire some outside expert to "get rid 
of the problem." 
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Once a dollar amount is agreed upon, they simply want the in- 
spector, management planner, or removal contractor to get into the 
building and get the job done. 

Whether or not the job is done right is not of primary concern to 
el .r school boards and administrators or consultants and contrac- 
tors 

School boards mainly are concerned with being in compliance. 
Consultants and contractors are concerned with being paid. 

The people ' oncemed with health and safety are not a part of 
the process. Unrortunately, they may be the first to know in 20 to 
50 years if work was not properly done and mesothelioma is the 
result 

Most people agree, and it has been well documented and publi- 
cized, thiat a serious problem exists concerning the quality of work 
being performed by consulting and contracting companies. 

In Johnstown, we know of this problem all too well. We hired a 
firm out of Troy, NY called ENTEK, that on paper looked like the 
best money could buy. 

Tlie president of ENTEK, Roger Morse, was one of 24 people na- 
tionwide to be on the AHERA rulemaking committee. The vice 
president, Dr. Roberc Sawyer, is a leading BPA consultant and has 
helped write some of the Agency's asbestoe guidance documents. 

At great expense, they provided ua with an inspection report 
that neglected to mention significant amounts of severely damaged 
asbestos in many different locations. 

And yet they were recommending that we remove other asbestos 
that was as hard as a rock. In fact, it turned out that they had not 
even tested some of the material they were recommending we 
remove, and when we tested it, we found out it did not even con- 
tain asbestos. 

After we complained about the inaccuracies in the first inspec- 
tion report, Roger Morse himself came to Johnstown with three 
other people and spent a weekend reinspecting our buildings. 

ENTEK asked that all copies of the original report be returned 
and they issued a second report that looked quite a bit different 
than the first. 

However, even the second report didn't mention a great deal of 
asbestos including loose, fallen asbestos on the floor In a room that 
had a large fan in it and also served as a return air plenum. 

We have since worked with two other consultants and two re- 
moval companies and have had a bad experience with all of them. 

Last summer, we needed a small removal job done. We hired a 
consultant to oversee the job. We told him we wanted an independ- 
ent monitoring firm "to be onsite at all times to make sure the re- 
moval was being done properly. 

When I showed up at the jobsite, I found that workers had nei- 
ther sealed the work area off from the student-occupied area, nor 
set up a negative air system within the work area. 

Workers were bringing bags of asbestos up from the basement 
and piling them in the classroom area. They were in the work area 
without respirators and the clean area with their contaminated 
suits on. 
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When I asked to see the person from the monitoring firm who 
was supposed to be preventing this sort of activity, I was told he 
had gone out to lunch. 

We were quite upset. We called our consultant and he said he 
could not understand it. He said he'd worked with these firms for 
years and never had any problems. 

He said he would stay on the jobsite himself and make sure ev- 
erything got cleaned up right. After he assured us that he had 
done a final inspection and everything was clean we went into the 
school and found a great dea? asbestos still U 1 behind, some of 
it as big as 50-cent pieces. 

I have attended EPA courses and become cet Jied as an abate- 
ment worker, supervisor, inspector, and management planner. 

I have seen the lackadaisical altitude taken by many course par- 
ticipants. They joke about the health joncerns and make comments 
like^ we're going to be laughing aU the way to the bank." 

It's not surprising that the participants do not take the course 
seriously since the courses themselves do not approach the subject 
matter in a serious way. 

At one of the courses, one of the principal lecturers told a few of 
us over coffee that he did not think the health concerns wei 3 seri- 
ous and that this whole thing was a waste of money. 

EPA will probably say this is an isolated incident and not the 
Agency's position. However, one of the medical reports that EPA 
hands out to each course participant is written by ENTEK's own 
Robert Sawyer, and in it he espouses the industry viewpoint that 
there is a safe level of exposure, that chrysotile is not a problem, 
and that the exposure level in most buildings is negligible. 

If this is the message that is getting out, it is no wonder that 
school bjard members and adminLtrators feel justned in sweeping 
this issue under the rug and that contractors and consultants try 
to cut comers. 

People who teach these courses tell me that they are very con- 
cerned about the quality of the individuals they are certifying. 

Some of these people feel the quality of the courses are so poor 
that they refuse to participate any more. If AHERA is to solve 
more problems thar it creates, these courses must emphasize to 
people, in a way which isn't done now, that they need to perform 
their work correctly because the results of shoddy work could be 
deadly. 

And we must also educate parents, teachers, and custodians in 
the same way, and then give them an important role in overseeing 
how asbestos work is planned and carried out in the schools they 
work in and send their children to. 

The lack of concern for health and safety issues that is currently 
held by many people in the asbestos abat ment field is unfortu- 
nat V a reflection of the attitude lL«t the current administration 
takes concerning asbestos. 

Last fall while attending an open house in one of our elementary 
schools, I noticed that the first grade classroom was full of what 
looked like smoke. 

When I stuck my head in the room to see what was burning, I 
instead found that the smoke was really dust and it was all coming 
from a sandbox. 
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Each time the boy at the sandbox put a shovel full of sand in a 
pail, a very visible cloud of dust rose up into his breathing zone. 

He had managed to fill the entire room with this dust. A few 
days later I read a newspaper article that said the particular 
brajnd of play sand that was in that room contained asbestos. 

1*16 New York State Health Department later said that this play 
sand created an atmosphere that was more contaminated with asr 
bestos than any other ever tested by that lab. 

The contamination level was on a par with a house that had 
been grossly contaminated with asbestos as a result of sanding as- 
bestos floor tile. 

Several other labs have tested the sand and found it to contain 
long thin fibers of tremolite asbestos. Drs. Irving Selikoff, William 
Nicholson, and Phil Landrigan of the Mt. Sinai Medical Center all 
agree that children should not be playing with this sand. 

The Consumer Product Safety Commission has been aware of 
this siiuation for over a year and a half and yet asbestos contami- 
nated play sand is still being sold. 

In 1986, after studying the issue for many years, OSHA conclud- 
ed that tremolite wa^ f'angerous and should be regulated like all 
other asbestos. 

Under heavy pressure, OSHA decided to delay a final ruling on 
this matter until July 1988. 1 recently became aware of a letter— in 
fact saw it this morning— which indicates that in February 1988, 
OSHA told industry representatives in a private meeting that the 
decision had been made to drop tremolite from the asbestos stand- 
ard. 

This is happening despite the fact that study after study has 
shown that workers who are exposed to this tremolite— which is 
the same fiber that these children are inhaling when they play 
with the play sand— have t. -erienced abnormally high rates of as- 
bestos related disease and ae:.ch. 

The New York State Department of Health has recently reported 
that cases of asbestos related disease and death in the area of New 
Yw-k where this tremolite is mined are vastly underreponed. 

Someone has put heavy pressure on OSHA to cause them to do a 
complete about-face in the last 2 years. At one of the EPA courses I 
attended, a fairly high ranking OSHA official said that OSHA is 
really run by a bunch of lawyers and accountants from OMB. 

Another example of EPA^s lack of real concern about the dan- 
gers of asbestos is that it still has not taken action on the 10-year 
phaseout proposal. 

Next year will be the 10th year since that proposal was first in- 
troduced. The 10-year phaseout pL . has become the 20-year phase- 
out plan. 

Whrn an ambulance is called to the scene of an accident, the 
first thing the technicians do is stabilize the situation before they 
treat the injuries. 

We now realize that we have had a head-on collision with asbes- 
tos. Yet, we haven t stabilized the situation. At a time when we 
spend millions to treat the injuries by removing asbestos and put- 
ting it back into the ground, we also remove tons of asbestos from 
the ground and put it into products that will lead to future con- 
tamination. 
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Perhaps the cruelest policy of all relating to asbestos is the way 
it's being punned on Third World countries at alarming rat^s and 
in ways that woidd be illegal in this country and Canada. 

If we can't, with all our technology, handle this mess we find 
ourselves in, how can we possibly expect these Tliird World couu- 
tries to be able to handle the problem. 

Fd like to submit a more detailed statement and support docu- 
ments for consideration by the subcommittee, for inclusion in the 
record. 

Thank you. 

[The prepared statement of Mr. Kitchen follows:] 
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Hy name is Bill Kitchen. My interest in asbestos stems from 
my position as a member of the Johnstown, New York, school board, 
and as a construction worker who has been exposed to asbestos in 
the past, and will undoubtedly receive more exposure in the 
futtire. My interest increased because of a friendship I shared 
with Teresa Cattucd. Teresa diad last 'month, at age 39, from 
meso^ilelioma, a cancer of the lining of tht lung, which is only 
caused by exposure to asbestos. Teresa left behind a husband and 
two teenage children. Despite a great deal of effort, no one has 
yet been able to pinpoint where her exposure came from. It was 
not occupational. Everyone involved in the case believes the 
exposure roust have been incidental and fairly low level. 

There are thousands of people, including children, who have 
died from non-occupational, low level exposure. This fact must 
be understood by, and be taken seriously by, the people wnn are 
planning and doing the work necessary to make our schools 
asbestos-safe. Otherwise, all our time, effort, and money is a 
waste at best, or counterproductive at worst. 

Asbestos is everywhere and eventually we must confront this 
problem in many settings. Schools are the right place to begin 
and AHERA is a sensible and responsible piece of legislation. 
However, in its final form, I feel very strongly that AHERA has 
become a blueprint for disaster. 

The main problem with it is that it doesn't encourage 
educating and involving people in the process who have the most 
self-interest in health and safety issues, such as parents. 
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teachers and custodians. AHERA has set up a situation where the 
group that is calling the shots is the newly created group o£ 
asbestos consultants and removal contractors* These people are, 
by and large, not at all driven by health and safety 
considerations, but by economic considerations. And it is their 
economic self-interest, not the school districts* , which concerns 
them most. School boards everywhere see asbestos as just one 
giant nightmare. Their firnt reaction is to hire some outside 
expert to "get rid of the problem." Once a dollar amount is 
agreed upon, they simply want the inspector, management planner, 
or removal contractor to get into the building and get the job 
done. Whether or not che job is done right is not of primary 
concern to either school boards and administrators or consultants 
and contractors* School boards mainly are concerned with being 
in compliance. Consultants and contractors are concerned with 
being paid. The people concerned with health and safety are not 
a part of the process. Unfortunately, they may be the first to 
know in 20 to 50 years if work was not properly done and 
mesothelioma is the result. 

Most people agree, and it has been well documented and 
publicized, that a serious problem exists concerning the quality 
of work being perfonped by consulting and contracting companies. 
In Johnstown we know of this problem all too well. 

We hired a firm out of Troy, N.V., ENTEK, that, on paper, 
looked like the best .T.cncy could buy. The president of ENTE'f, 
Roger Morse, was one of 24 people nationwide to be on the A!1ERA 




ERIC 



59 



4 

rulemaking coininittee. The vice president, Or. Robert Sawyer, is 
a leading EPA consultax.c, and has helped write some of the 
agency *s asbestos guidance documents. At great expense, they 
provided us with an inspection report that neglected to mention 
significant amounts of severely damaged asbestos in many 
different locations. And yet they were recommending that we 
remove other asbestos that was hard as a rock. In fact, it 
turned out that they had not even tested some of the material 
that they were recommending we remove, and when it was tested, we 
found out it did not even contain asbestos at all. 

After we complained about the inaccuracies in the first 
inspection report, Roger Morse himself came to Johnstown with 
three otner people and spent a weekend reinspecting car 
buildings. ENTEK asked that ail copies of the original report be 
returned and they issued a second report that looked much 
different than the first. However, even the second report didn't 
mention a great deal of asbestos, including loose, fallen 
asbestos on the floor in a room that had a large fan in it and 
served as a return air plenum. 

We have since worked with two other consultants and two 
removal companies, and have had a bad experience with all of 
thsm. 

Last summer we needed a small removal job done. We hired a 
consultant to oversee the job. We told him we wanted an 
independent monitoring firm to be on site at all times to make 
sure the re^-noval was being done properly. When I showed up at 
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the job site, I found that workers had neither sealed the work 
area o££ from the student occupied area, nor set up a negative 
air system within the work area. Workers were bringing bags o£ 
asbestos up from the basement and piling them in the classroom 
area. They were in the work area without respirators and in the 
clean area with their contaminated suits on. When I asked to 
see the person from the iLvnitoring firm who was supposed to be 
preve.nting this sort of activity, I vas told he nad gone out to 
lunch* 

Hopping mad, we called our consultant r He said he could not 
understand it. He said he had worked with these firms for years 
and never had any problems. He said he would stay on site 
himself and make sare everything got cleaned up right. After he 
assured us that he had done a final inspection and everything was 
clean, we went into the school and found a great deal of asbestos 
still left behind, some of it as big as 50 cent pieces. 

X have attended EPA courses and become certified as an 
abatement worker, supervisor, inspector and management planner. 
I have seen the lackadaisical attitude taken by course 
participants r They joke about the health concerns and make 
comments like "We* re going to be laughing all the way to the 
bank". It's not surpri.^ing that the participants do not take the 
course seriously, since the courses themselves do not approach 
the subject matter in a serious way. At one of the courses, one 
of the principal lecturers told a few of us over coffee that he 
did not think the health concerns were serious and that this 
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whole thing was a waste o£ money. 

EPA will probably say this is an isolated incident and not 
the agency's position. However, one of the medical reports that 
EPA hands out to each course participant is written by ENTEK'a 
own Robert Sawyer, and in it he espoused the industry viewpoint 
that there is a safe level of exposure, that chrysotile is not a 
problem/ and that the exposure level in most buildings is 
negligible, if this is the message thit is getting out, it is no 
wondor that school board members and jidministrators feel 
jusnified in sweeping this issue under the rug and that 
contractors and consultants try to cut corners. 

People who teach these courses tell me they are very 
concerned about the quality of the individual, they are 
certifying. Some of these people feel the quality of the courses 
are so poor that they refuse to participate anymore, 

Zf AHERA is to solve more problems than it creates, these 
courses must emphasize to people, in a way that isn*t done now, 
that they need to perform their work correctly because the 
results of shoddy work could be deadly. And, we must also 
educate parents, teachers, and custodians in the same way, and 
then give .^em an important role in overseeing how asbestos work 
is planned and carried ?ut in the schools they work in and send 
their children to. 

The lack of concern for health and safety issues that is 
cuiiejiLly weld by »uar»y people ir. tho :icbcatos abatement field is, 
unfortunately, a reflection of the attitude that the current 
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administration takes concerning asbestos. 

Last fall while attending an open house in one of our 
elementary schools I noticed that the first grade classroom was 
full of what looked like smoke. When I stuck ny head in the room 
to see what was burning, I instead found that the smoke was 
redly dust and it was all coming from a sandbox. Each time the 
boy at the sand box put a shovelful of sand in a pail a very 
visible cloud of dust rosn up into his breathing zone. Re had 
managed to fill the entire roon. with this dust. A few days later 
I read a newspaper article that said the particular brand of 

play sanJ that was in that room contained asbestos. 

The New York State Health Department later said th^t this 

p?ay sand created an atmosphere 'that was more contarain -.ted with 

asb\*stos than any other ever tested by that lab. 

conttuni nation lev&l was on a par with a house that had been 

gross; y contaminated with asbestos as the result of sanding 

asbestos floor tile. Several other labs have t\'Sted this sand 

and found if contain long, thin, fibers of treu^lite asbestos. 

Drs. Irving Selikoff , William Nicholson and Phil Landrigan of the 

Mt. Sinai Medical Center all agree that ^ .^Idrer^ should not be 

playing with this sand. 

The Consumer Product Safety Commission uas been aw&re of 

this situation for over 1 1/2 years and yet asbestcs contaminated 

play sand is still being sold. 

In lySb, a£ter studying che issue for many yeara, OSKA 

concluded that tremolite was dangerous and should be regulated 
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like all other asbestos. Under heavy pressure, OSHA decided to 
delay a final ruling on this matter until July 1988. X recently 
became aware of a letter which indicates that in February 1988 
OSHA told industry representatives, In a private meeting, that 
the decision had been made to df:op tremolite from the asbestos 
stant'ard. 

This despite that fact that study after study has shown that 
workers who are exposed to this tremolite, which is the same 
fiber that these children are inhaling when they play with the 
play sand, have experienced abnor?>all/ high rat«s of asbestos 
disease and death. 

The New York State Department of Health has recently 
reported that cases of asbestos related disease and death in the 
area of New York where this tremolite Is rained ate vastly 
underreported. 

Someone has put heavy pressure on OSHA and caused them to do 
a complete about-face In the last two years. 

ht one of the EPA courses I attended & airly high ranking 
OSHA official said' that OSHA Is really run by a bunch of lawyers 
and accountants from 0MB. 

Another example of EPA's lack of ttal concern about the 
dangers of asbestos Is that It stll) has not taken action on the 
10 year phase out proposal. Next year will be the 10th year 
since that proposal was first introduced. The ten year pha^e oat 
plan has become the 20 year phase-out plt^n. 

When an ambulance is called to the scene of an accident, the 
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first thing ^he technicians do is stabilize the situation, 
before they treat the injuries, 
f We now rfcdUze that we have had a head on collision with 

asbestos. Yet we haven't stabilized the situation. At a time 
when we spend millions to treat the injuries by removing asbestos 
and putting it back in the ground, we also remove tons of 
asbestos from the ground and put it into products that will lead 
to future contamination. 

Perhaps the cruelest policy of all relating to asbestos is 
the way it is being pushed on Third World countries at alarming 
rates, and in ways that would be illegal in this country and in 
Canada, if we can't, with all our technology, handle this raer • 
we find ourselves in, how can we possibly expect these Third 
World countries to be able to handle the problem? 

I would like to submit a more detailed statement and support 
document" for consideration by the Subcommittee for inclusion in 
the record. 
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Mr. Synar. First of all, before we start the questioning, one of 
the things that I enjoy about being a Congressman is that I tell my 
people back home the experts aren't in Oklahoma City or in Wash- 
ington, DC. Mr. Kitchen, you have more than adequately demon- 
strated that again ioday. 

For those of you who are not aware, Mr. Kitchen came to the 
subcommittee yesterday and literally had a hundred page state- 
ment, detailing very clearly the problems that he in his position as 
a school board official has detailed. Obviously, we don't have time 
for that. Mr. Kitchen spent the entire day yesterday in the cafete- 
ria here in Rayburn getting it down to seven pages. 

It is a credit to you and to your community that people like you 
serve iu your capacity and I am very honored that you could be 
with us today because I think you hp.ve portrayed the story prob- 
ably as well as anybody we'll hear from what school board officials 
are trying to do to deal with the problem, but more importantly 
the sensitivity they have to the severe problem. Unlike a lot of 
school board officials, you have gon^ right in, rolled up your sleeves 
and tried to figure out what the problem is, so I commend you for 
that anci I appreciate what you have done. 

Mr. OJesby, your message today is one that we have heard 
before. Any Member of Congress who's been lobbied by the Nation- 
al School Boards Association, and that is that you face severe prob- 
lems with respect to meeting the AHEKA guidelines. Let me ask 
you a question. Dc you have any indication that a local school dis- 
trict anywhere in the cotmtry was not aware of the law s require- 
ments? 

Mr OOLESBY. Almost certainly there are a number of them that 
were not aware of it until much later, fairly recently as a matter of 
fact. You have to understand that some of the school districts in 
the country don't really care about what goes on in Washington as 
long as they can provide things for their local school district. 

As a matter of fact, they have had so much bad legislation until 
they are surprised when they get a piece that sounds pretty good, 
so therefore when the attention is brought to them that asbestos is 
a carcinogenir that is going to cause a j. '•oblem, usually the parents 
and the coinmunity %o in and they raite the issue with them, and 
that causes them to get on the phone anJ call some people. That is 
where the problem starts, because there iS ver^' little clear defi-ii- 
tion as to what is to be done, what can be done, and, as was pointed 
out, some of the problems have been caused by peopie calHng 
people and getting misinformation. 

What we are trying to do through the seminars and the hearings 
that we have arotmd the country is to invite people in and to take 
the message to them. We've decentralized this so that people in 
local school districts will become familiar with it, because we are 
taking the message to them. 

Mr. Synar. This law's been enacted for 2 years now. Why do you 
think the school boards weren't aware of it? 

Mr. I/GLESBY. We were aware that the law was there. The specifi- 
cations in terms of the guidelines 

Mr Synar. Go back to my original question, which was, is there 
any indication that any school board wasn't aware that tlie law ex- 
isted and the requirements? If so, why was that? 
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Mr. Oglesby. Lifonnation. 

Mr. Kitchen. Cai. I say something about that? I know that you 
both ^are very concerned about this matter and you want to do 
whafs right, and when people hear a school board member talk 
about wanting to change this date, their reaction is "oh, boy, he 
just wants to delay this and push it under the rug again,** but the 
situation is this: There has been so much misinformation, so much 
had information, so n any different ideas, and when this law came 
down, we knew it was going to be it. 

School boards were not about to take any actions until they 
knew what it finally looked like. I was saying a year ago, '1 am 
going to go in and inspect these buildings" and then we started to 
talk around about what lab could we go to, and exactly how do we 
have to do the inspection? I thought "I am not even going to begin 
the inspection now, because Til end up having to do it all oyer 
again." So we waited untii the final regulations came out. 

J got a hold of them as soon as they came out. I went to an all 
night diner, got a pot of coffee, and tried to go throu^ them. I got 
a '^ttle ways into it and a lot of it r/as garbage, I thought, m its 
final form. It didn't make sense to me. It was confusing. It took 
tState education departments mrnths to go througn all that with 
their people, and to then hold conferences with . school boards 
to explain it to them. 

Now we are at a stage where within 5 months we have to come 
up with this management plan, and what is bad about this situa- 
tion IS that this is a one-time master plan. When this plan is on 
Ime, that's it. You're not going to get school boards to go back and 
do this ^ain, not right away. Tliey are going to put some effort 
mto It this time, but if somebody tells them a year from now we 
did it wrong and we have to do it agaui, they are going to throw up 
their hands. 

IT^is is a one-time management plan. This inspection really 
needs to be done right, and yet when you look at wno is doing it- 
school boards— I know what the/re doing. They are saying give me 
a consultant, give me an ENTEK. I war to hire tnem and have it 
done. 

Mr. Synar. As your experience shows, those consultants and 
people who are "the experts" don't necessarily do an effective job. 

Mr. KrrcHEN. Right. Your earlier point was a correct one. In fact, 
it is not that difficult to inspect a building and figure out what to 
do but I think we need to educate people that have a self-interest 
m health and safety, about some of these basic issues, and have 
them at least oversee the inspection and management process. 

Mr, Synar. Lot me ask you about the second phase, I mean the 
planning obviously is, as you point o»it, coming on line in 5 months. 
The y-eal dollar effect is going to be the actual abi:.te.nent itself, and 
Mr. Oglesby, you recommended in your statement, if I'm correct, a 
Federal pool of tax exempt bonds and to authorise local school 
boards to use those funds. Let me ask you this, is this the only way 
to finance these projects in your mind? 

Mr. Oglksby. The dollar value of the removal is so tremendous 
that it is going to take a multiple of funding op^iortunities in order 
to get this done. This is just one of those opportunities. Of course, 
local school districts will be able to do some of that on their own as 
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they pass levies and utilize those moneys. There are going to have 
to be some State law changes also that will enable the districts to 
use some of the resources that they have in the district to remove 
that asbestos. It is going to take multiple sources of revenue in 
order "t » get this done. 
Mr. .NAR. Iliank you, Mr. Oglesby. 

Mr. Kitchen, let me conclude with going back lo something you 
said, and I was 'ery interested in it. You took the extra time to go 
on an accreditation course on this. Tell me about that course, be- 
cause that supposedly is the way that we get these people accredits 
ed to deal with this problem. 

You gave a pretty bleak picture. Can you tell us about that EPA 
accreditation course and the type of people that are attending and 
the type of qualifications one leaves with after attending? 

Mr. Kitchen. Well, I have known people that have come out of 
those cources a :*ified who have not gone there to get into the busi- 
ness. They have gone there simply to become more aware— for in- 
stance, school district administrators have come out certified and 
have told me that if they went into a school dist/.^ they would 
have no idea where to begin. 

Mr. Synar. Even after attending the course? 

Mr. Ki'^CHEN. Even after getting certified to be «ble to go in and 
do this work. 

Mr. Synar. How long do those courses last, Mr. Kitchen? 
Mr. Kitchen. The inspector course is ^ days and you go 2 more 
days and you become a management plaiwier. 
Mr. Synar. Five days. 

Mr. Kitchen. Right. Nov you know, a few administrators will go 
and have the school district f their way, but the people that are 
putting down $500 of their ov;n money to do this aren't doing it 
just because they want to learn about asbestos. They are doing it 
because then they are going jut and getting hired by school boards 
to come in and do up these riianagement plans. 

They joke in those courses, and like I say, it is a reflection of the 
attitude that comes down from the top. We are not talking about 
schools that have snow storms of asbestos. We are talking about a 
low level exposure, and yet there is not emphasis that somebody 
like Teresa Catacci and many others die from low level exposure. 

It is a problem in not emphasizing health and safety and it is 
also a problem of who they are teaching th^ 1 ormation to. They 
rre not giving it to people that have a self inter^v in health and 
safety. 

Mr. Synar. Thank you, Mr. Kitchen. 
Mr. Kyi 

Mr. Kyi Thank you, Mr. Chairman. I want to thank both of you 
gentlemen fi.r bringir ? a very important perspective to this entire 
debate. 

Td like to begin by telling you that I think Congress is here im- 
posing a double standard, that we are saying do as we say, not as 
we do. Congress would still be studying the issue if it wer^? a re- 
quirement that we were imposing on ourselves. 

We passed a law called the Gramm Rudman Hollings law that 
said we had to get the Federal deficit down to zero by 1991, was it? 
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Anybody who believes we are going to get it down by 1991 hasn't 
obser/ed properly the situation up here. 
It wouldn't be so bad if 

Mr. Synar. You don't need to remind me of that, of all people. 

Mr. KyIi. Oh, Tm not suggesting that the chairman ^^ere is in 
any way responsible for not getting the job done. We are all to 
blame here in the Congress, but here— and I might say that one of 
the reasons that we don't comply with that particular law is that 
we say, or some of us say, that the results of doing so would be 
more deleterious than noc aoing so, that we would upset too many 
important apple carts, and that in a real way is the sit'iation that I 
tliink exists here. 

A lot of people are concerned that doing nothing might " ^ prefer- 
able to doing something wrong when it comes to disrupt!* ; asbes- 
tos, and therefore they want to do it right. 

Mr. Kitchen, I would disagree with a coupk of things that you 
had to say, and I suspect that you didr/t really mean it this way 
but the generalii jon that the school boards don't really care 
about the children I suggest is not something you really meant to 
suggest, because I think that they do care. They want to do it right, 
but they are very frustrated that they don't quite know how to do 
it. They don't know where they are e, ing to get the money to do 't, 
and l-*ey need some time, or else (a) they are going to be found out 
of compliance with the law; and (b) they may do something wrong 
with a deleterious result such as occurred with you. 

Thi?t I think is the reason they are asking for the delay, not be- 
cause they want to get out from complying with the law. 

One of the school c'^stricts I represent is in an area— and I might 
say tliat in Arizona the school districts are supported by the prop- 
erty tax. Well, in one county only 3 percent of the land is privately 
owned and in this one school district one-hdf of 1 percent of the 
land is privately owned. They have come to me oaying what are we 
going to do? We can't afford this. The State funding level is, as Mr. 
Oglesby pointed out, something ,a) that has its own inherent prob- 
lems, and (b) it requires leadtime and there is no uniform way that 
the States have addressed this problem to make funding opportuni 
ties available. 

There is no way they are going to be in compliance to do the job 
right, and they have come to me asking what can we do? It seems 
to me that both of you are suggesting that additional education and 
support is important in order to make this program work ri^ and 
I want to compliment Mr. Oglesby for pre^tnting some constructive 
solutions that might help us get part way there. 

If I could focus on those solutions for just a moment here, one of 
them is to create the privately financed tax-exempt bond p^oL Is 
this something that has been put into specific form by the School 
Board Association, or is it simply an idea that you've been present- 
ing to us here? 

Mr. Oglesby. It s an idea and a recommendation and we can put 
it in specific form. We usjd this mechanism in various other 
areas— construccion, for example. We do sell bonds and use tho^e 
resources in order to construct new facilities. In some States, you 
aren't allowed to do remodeling with those dollars, so therefore we 
need some flexibility at tne Federal and the State level to allow 
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those things to happen, some enabling legislation that would allow 
it to happen. 

When I heard the message coming out of Washington that we 
are going to get Government off the people's back and then we see 
legislation coming dov- 1 like this, it makes us wonder whether or 
not we are all in the same ousiness. I am trying to provide, and we 
are trying to enhance the providing of, the best education we possi- 
bly can for our kids in the local school clistrict, and when people 
come to us and they want to know what are you doing to remove 
asbestos, we need to give them a solution. That is one of the solu- 
tions that we need to develop and put in place. I think it is an idea 
that we can put the technical specifications to. 

want to say also that school boards have been pretty much 
whipsawed around a lot, so therefore these days whenever there is 
a recommendation coming down lhat something should be done, 
usually we'll wait until we can get the accurate information, be- 
cause we know that we are only going to have one time to do it if 
v/e have to spend some money. We can't do it as we do in private 
enterprise, where you get the money to spend and then if it doesn't 
work r5ght then you go m, tear it out and redo it again. Our reve- 
nue do not cycle that rapidly. 

Mr, Kyl. The second suggestion you hrd was an insurance pool, 
and I would ask the same question. Is this something that has actu- 
ally reached the level of a formal proposal? 

Mr. Oglesby. No, in some States there are insurance pools tliAt 
are put together by ^-he State associations. Each State has the fiexi- 
buity to develop the insurance pool in which there are certain 
agencies that come in— I bv:lieve one of them is Dave Bosworth— 
and develop a funding plan for districts ihv.> want to develop that 
insurance pool in order to accommodate the kinds of remodelings, 
borrowing of money to get to the end of the year and various fi- 
nancing alternatives that districts have had to come up with be- 
cause the resources were jL3t not there, either from the State or 
from the local level to provide the basic education program along 
with the other things that are necessary in order to keep a school 
going. 

Mr Kyl. Has there been a Federal education program developed 
that in your view, both of you now, ha. * tied the requirements 
or satisfied the needs of the school distn^w, . should say? 

Mr. Oglesby Are you talking about specifically this one, or 

Mr Kyl. No, no- have the school boards received the necessary 
mfomation to go forward aid to do the job right? 

?;iT. KrrcHEN. I don't believe ^.hey have. You're right, I didn't 
phvape that well at all. It is not that school board members and 
administrators aren't concerned about children's health and safety, 
but they are making decisions concfTning asbestos that aren't 
based on health and safety, and I think that is primarily because 
the job of educating people about the real dangers of low level ex- 
posure is not getting done. 

The other th'ng is that even though school board members and 
administrators are concerned with children's health and safety, 
we're all onl; human and if it becomes too much of a problem we 11 
cut romerp. i can tell you that I think I'm pretty conscientious. Yet 
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I would have walked away from this a long time ago if it weren't 
for three special kids that I know of in those schools. 

I think you need to involve in the process, and in the decision- 
making, people who have that kind of immediate self-interest in 
health and safety and it might not be an administrator that works 
in another building or a school board member who shows up at a 
meeting a couple times a month. 

Mr. Kyl. Just to conclude mv time here, it seems to me that the 
need here is recognized by all, but it has got to be done right or the 
harm may outweigh the benefit of proceeding rapidly or in haste. 
Therefore, it seems to me that we need a little bit more time to get 
this education process underway, to malve sure we do have the 
right kind of contractors available and make that information 
knov/n to the school boards and then to provide both the financing 
and the protection mechanisms that you have addressed here. If 
that takes a little bit m>re time, ihen for the good of the kids it 
seems to me that we ougnt to grant that time and be leb^ worried 
about the political problem that may result because we have an 
election coming up. 

I woixld be pleased to work with both of you and otl..ors toward 
this end. 

Mr. Kitchen. Can I respond to that too? I have talked to some 
people, some groups that have been at one point unalterably op- 
posed to an extension of the deadline and when I explained my po- 
dtion to them, they have ended up sa3ring "we agree with you com- 
oletely." I am not talking about putting off action. I am talking 
about educating people, getting the people vnth health and safety 
concerns involved in the process, but the othf r thing that goes with 
that 1° *:here is no excuse iv any school disti ct for not taking im- 
mediate act'on on anything that requires immediate action. This 
impleir^entation deadline, that's still over a year off, is no excuse 
for p*-^ school board to delay necessary action. In fact, although we 
haven t got our management plan completed, we have taken plenty 
of action in the past yei? ^ abate bad situations. 

In tenns of constitict ideas, I think one thing that somehow 
needs to happen is— I'd ii*.c to see an 800 phone number in Wash- 
ington where I could call in and say, look, anybody calls and they 
want a recommendation on ENTEK, tell them to call me. 

Mr. Kyl. On what? 

Mr. Kitchen. On this company that I referred to in my testimo- 
ny. There's r' much work out there and so few contractors that 
they can do a bad job and they'll still find work somewhere elsj. 
There is really no way for me to check on a company to see if they 
are good or bad. Now they will give me references and a lot of 
those references All check out. They won't give me the bad ones. 
They will give me the ones wheie the school board has hired them, 
said here are the keys to the building, here's a check, get it done, 
get out, and people really have no idea whether the job was done 
right or not. This happens all too often. 

There is not any enforcement taking place at the Federal level. 
There is very little taking place at the State level and I think the 
only way to really enforce this is to let people like myself and our 
school h<ard, who have had Lad experiences, be able to make that 
information available to anybody, because these companies go ail 
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over the i^ountry. School boards want to know if others have had a 
bau experience with a company they are about to hire. 

Mr. Kyl. Mr. Chairman, may I make a request? There were spe- 
cific allegations made regarding specific companies. I suppose it 
would be appropriate if in some fashion they were given the oppor- 
tunity to put something in the record in response. Wouldn't that be 
appropriate*^ 

Mr. Synak. Not really. That is not generally the policy of the 
subcommittee, to allow people to respond to the record and keep it 
open. We could keep that thing going around and around. 

Mr. Kyl. May I ask you, and I don't know these people from 
Adam, but in the event that somebody want i to submit a letter 
within a reasonable periv.d of time tha^ would respond to these 
points, if that would be all right. I thir.k it would be appropriate. 

Just to make this additional observation— I think Mr. Kitchen 
makes an excellent point. So often there is a need. Congress per- 
ceives that need. We pass a law to address that need, but we do it 
in such a way that the people that end up taking advantage of it 
*^^^Pl^ who end up supplying the service in one way or an- 
other. They may make money off of it, but it ends up costiii^, a lot 
of people more money than it should. The job doesn't necessarily 
always get done right and in order to avoid that problem here, I 
think Congress needs to be very carefully attuned to how we imple- 
ment ^his program. Again, therefore, i appreciate the testimony 
that you've brought forth here today. 

Mr. Synar. Thank you, Mr. Kyl. Mr. Kitchen, Mr. Oglesby, again 
we thank you on behalf of Congress and also the efforts that you 
are doip-j representing your groups, and Mr. Kitchen, particularly 
you. 

At this time we are going to take about a 3-minute break. We are 
waiting on Congressman Florio, who should be here very shortly, 
and I need to go make a quorum call. We will be back here in less 
than 5 minutes, so don't anybody leave. 

[Recess taken.] 

Mr. Synar. The subcommittee will come back to order. 

Jomm? us now is the chief author of the legislation in question 
today, a good friend of nine and a colleague I enjoy working with 
immensely, Jim Florio. Jim, thank you for coming today. 

ST \TEMENT OF HON. JAMES J. FLORIO, A REPRESENTATIVE IN 

COImGRESS from the state OF WEW JERSEY 
Mr. Florio. Thank you very much, Mr. Chairman. Vm pleased to 
be here and commend you for holding this hearing on the imple- 
mentation of laws and regulations dealing with the probl m of as- 
bestos. 

I have a statement that I'd ask to put in the record and I'll try 
and go through it rapidly as possible. 

The Congress has to oversee the implementation of these laws 
with the strictest of scru«.my. There's no environmeiital hazard 
which we know more about than the problem of asbestos. 

We know that it's life-threatening, and we know from the ^ ' 
histo^ of the disease aad the misery of those who have been a.- 
flicted by it how dangerous it is. 
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The reason we have to pay particular attention to the current 
laws on asbestos is not only because of the immedi;;te task of ad- 
dressing asbestos in the schools, although that is of serious con- 
cern. We must remember that this is only the beginning. 

We put mor.^ tnan 30 million tons of asbestos into public and 
commercial buildings and other places in this country iiefore we 
came to our senses and put a stop to that. 

Before we're through, we'r^ going to have to inspect the asbestos 
wherever we find it, and take arttion when wc discover a real 
danger. The cost of jieanup is conservatively estimated to be in the 
tens of billions of doUai-s. Of course, the cost of human health prob- 
lems can be much more. 

The asbestos in the schools legis:ation, that passed in the 99th 
Congress with your assist uice, not )nly addresses the most crucial 
problem first but also can serve as a niodel for future asbestos ac- 
tions. 

To the extent that the school program is mishandled, however, it 
may lose its usefulness as a model. That is why we must ^et it back 
m the direction that it should be going. 

I'll not take the subcommittee's time to recount why we chose to 
address the schools' problems first. Suffice it to say we did, even 
vntA the administratirn's support— reluctant, I suspect, but never- 
theless lie President signed the Mil into law at the end of the last 
fc^ession of the Congress. 

Unfortunately, though, the assistance from the Federal Govern- 
ment, particularly EPA, in implementing this law has been woeful- 
ly inadequate, and it is making things extremely difficult for 
schools around the country to try to comply with the requirements 
of the law and the regulations that were formulated to unplement 
the law. 

Let me describe the situation briefly in my own State, that I am, 
obviously, familiar with. Schools are aware that there is a deadline 
:n 0 Dber for inspections and management plans, and they're 
working to comply with the deadline. 

But most of them have had little information to assist them. 
EPA has provided virtually no assistance of any kind. 

Oi^e ^hool was told by an outside consultant that it would have 
to spend $200 OOO to inspect f - asbestos, despite the fact the school 
was built in xi^Sl, totally asbc*.u)s free. 

Throughout the State, schools are left to get information from 
contractors without any independent guidance from the EPA. 

Initially, there was a shortage of inspectors because EPA was not 
holding enough classes to accommodate the requests for the certifi- 
cation process. 

The Administrator of the EPA has assured me that more classes 
have been scheduVjd recently, and that an adequate number of in- 
spectors will be available imminently— in time, allegedly, for the 
inspection to be conducted prior to the deadline. 

I have suggested to the EPA and to the State agencies in charge 
of this matter— there are five of them in my State— that they con- 
duct some informational meetings for schools to explain in detail 
the requirements of the law, what the regulations require, and 
what schools must do to coniply. 
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One of the unfortunate results of EPA's inaction is that school 
boards now believe that they need more time to comply with the 
law's rec lirements. 

And, incide atally, tiiese requirements as you know, did not just 
come upor us. There have been regulations requiring in the law for 
inspections in the schools since 1982. In 1986, we put those require- 
ments into specific statutory fo^m, but they have been the regu- 
lations since 1982. 

While I oppose an across-the-board extension of the deadline, I've 
indicated that a waiver procedure, based on individual circum- 
stances and good faith efforts of schools to comply, migV ^ j war- 
ranted. 

I would note that the penalties under the law are civil fines that 
must be earmarked toward the expense ot correcting the asbestos 
problems at the school that has the fine assessed against it. I .vould 
also note that EPA's enforcement policy, as announced, would reas- 
sure the school boards that they have no fear of unwarranted fines 
or penalties. 

That is to say, EPA has the discretion of where to set the fine, or 
even not to apply fines when they find technical violations. 

We have known about asbestos exposure in the iSfation's schools 
and the danger it poses to school children for a long period of time. 
An additional across-the board delay without any attention being 
paid to good faith or to unusual conditions would, I think, be inap- 
propriate—particularly a delay based on confusion resulting from a 
lack of commitment by the Federal agei^cy or the various State 
agencies. 

We face a problem that will eventually cost our country a sub- 
stantial ar unt of money; close to $100 billion, when we get close 
to evahiati ^g the transactional costs as well as the cleaj\up costs in 
the Nation, not just for schools, but ultimately for other public 
buildings as well as commercial buildings. 

Handling this problem properly will save lives and billions of dol- 
lars. Pretending that it doesn't exist or pretending that we can ra- 
tionally solve it without comiriltung Federal resources to solve it is 
just not sensible. 

This hearing is a very important step in forcing the agencies to 
face the fact of th«j dan^^^r, its cost, and the agencies' responsibili..y 
J play a leadership role in addressing it, rather than being passive 
/bservers. 

So, I want to express my appreciation for the opportunity to 
come and share some thoughts with you, and Y3 be happy to try to 
respond to any questions you have. 

Mr. Synar. Thank you very much, Jim. Let me just ask you one 
question. 

Your concept of not doing an across-the-boatd extension is invit- 
ing because it clearly points to the purpose behind what we were 
trying to do, getting serious with this problem and trying to put it 
on a time schedule. 

You didn't hear this morning, but we have already heard, and 
Im sure we'll hear some more here, that the States aren't read , 
that there is not a cadre of certified people ready to do the type, 
things that the legislation requires, and, as you clearly pointed out, 
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there hasn't been the financial commitment by the Federal Gov- 
ernment to assist that. 

Given those three things, would it not he pretty clear that almost 
any school in any school district would qualify for the waiver 
under what you call "unusual circumstances ? 

Mr. Florio. No, I don't think so, Mr. Chairman. First, there 
should be relatively little trouble in training an adequate number 
of inspectors. They are much easier to train— I mean, it is not a 
complicated effort tn get someone certified as an inspector, to go 
make the threshold decision as to whether there is friable asbestos, 
dangerous asbestos, or not. 

The EPA is belatedly in the process now of getting systems set 
up so that someone in a relatively short period of time can become 
qualified as an inspector. 

Certainly I would be, and I trust most people would be, very ap- 
prehensive about pro dding across-the-board extensions for schools 
which are determined to have friable asbestos. 

In terms of allowing for waivers, there should be some criteria. 
Certainly the health consequences of what's there or v hat's not 
there would be paramount 

Over and above that, proof of a good faith effort to comply ought 
to be a criterion Likewise, the availability of contractors, the avail- 
ability of management plan people, which is not uniform across the 
country. I would concede that. In some areas, there are sufficient 
people, and have been sufficient people. That ought to be a crite- 
rion as well. 

The money question you raised, which is very legitimate, is one, 
unfortunately, we never intended to address. It's a sad commentary 
on our values over the last 8 years or so, but this is an aspect of 
the problem that in some respects the Congress paid lip service to. 
I think we have been appropriating about $50 million a year to 
deal with this aspect of the problem. 

The School Board Association of my State says it's going to take 
$76 million to deal with New Jersey's problems alone. So, we have 
never really intended that this would be a federally-financed pro- 
gram. 

As lamentable as that is, the fact is that asbestos cleanup is 
going to happen. It is already happening. Schools, independently of 
this legislation, have been removing asbestos. 

The major thrust cf the legislation, you may recall, was to make 
sure that what was done was done correctly, so that the cleanup 
wasn't inadvertently causing more problems than it was curing. 

This is primarily a regulatory effort to make sure that there are 
standards for this work, and to have a certification system so the 
people who are i)erforming this work know what they've doing. 

This is not primarily a financial assistance bill. There are some 
moneys that are available, but they're nowhere near close to being 
adequate. 

Mr. Synar. Mr. Kyi. 

Mr. Ky\ Thank you, Mr. Chairman. Mr. Florio, I want to com- 
mend you for your leadership in this effort and for looking for 
ways to fine-tune the legislation and make it work es you intended 
it to work. 
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The chairman pointed oui some of the testimony that we heard 
this morning. Another bit of testimony w9s that a lot of the dis- 
tricts are wary of developing a management plan before thjy really 
know what they're doing, and they really don't know what they re 
doing to a large extent, yet. 

And, unlike private enterprise, they don't just have money lying 
around where they can redo it. They havf,, then, to rebond and all 
of that. So, they're not likely to be well in compliance hy the first 
deadline. 

Let me suggest another .pproach to this that you might consider, 
and it's just more in the nature of a suggestion. 

EPA has found over the years, in dealing with the Clean Air Act, 
for example, that when they have deadlines that can't possibly De 
met and, frequently, penalties that they can't realistically assess 
that they ve had bette- success with the development of milestones, 
where maybe they put off the final compli.<mce date by a period of 
time, a year or 2 years or something like tl: t. 

But, in the meantime, they require reporting that the entity has 
achieved a certain level or milestone leading up to that, so that 
they kn they're not juSt going to wait until the next deadline 
and still ue out of compliance. 

Given the fact that probably there will be a large number of 
school districts that are just not going to make it and given the fact 
thr we don't like to impose a penalty where, then, EPA just winks 
at the violators, might not this milestone approach also be some- 
thmg that you could incorporate in this? 

Mr. Florio. Maybe I wasn't clear. I used the word waiver and, 
presumably, if you're talking about a waiver, there are criteria. 

Mr. Kyl. Right. 

Mr. Florid. If you want to call the criteria a milestone, I don't 
have any difficulty with that. I'm just suggesting there ought to be 
a rational basis for providing exceptions, as opposed to a blank 
check across the board. 

Some have suggested, and I think it is a uggestion deserving of 
some scrutiny, that the deadline that's coming up is a deadline for 
the inspection and the formulation of the management p)an. 

You raise the point, w^hich is a legitimate one in some instances, 
that the plan can't be put together unless you know what you're 
plannmg for. 

If we have to take some action in this area, I think there is some 
value in saying: Fine, the inspection deadline should be retained, 
because, as I said earlier, this is not something 'lat schools have 
;ust been made aware of. This has been the law, the regulatory law 
and now statutory law, for a substantial period of time. 

Likewise, I don't think you can make the argument lhat there is 
no time to train an adequate number of inspectors. In man>^ in- 
stances schools are trying to get their own personnel certified as 
inspectors so they have in-house people who know what they're 
doing. 

The inspection process is not as complicated, certainly, as the 
nlanning process is, or as the actual n^moval process is. the dead- 
Ih^e for inspection, in my opinion, ought to be retained. 

Where there are extraordinary circumstancco that would justif^^ 
some variation from the October deadline for the plan, there n.ay 
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be the need or the derirability of allowing for slippage on the plan- 
ning mechanism. 

tonally, I think it would be feasible to allow some slippage in the 
deadline for the planning process and still retain the remedial 
action commencement deadline in July 1989. 

So, it may very well be that you can keep the broad outlines of 
the timetable that we have in current law, and yet provide for 
some flexibility in the midpoint, where you have to make some 
hard decisions on what the plan will recommend. 

Mr. Kyl. If I could just add one other thing. The financing Is a 
problem, and you alluded to that. There are a Jot of innovative 
ideas that have now come about, but time is a factor there, too. 

State legislatures are about concluded around the country' now. 
TheyVe either finished their work or about to, except in the real 
big States that do it year around. So, it would be hard for them to 
get new laws implemented in time. That is, to permit some of the 
creative financing that has been suggested. 

School districts also would have problems in going to the bond 
market, and there are just time-sensit' . factors here. 

So, I v/ould just also suggest to you chat those be taken into con- 
sideration with respect to that second date as well. 

But I think, obviously, we're all talking about achieving the 
same goal in a rational way, and, again, I commend you for your 
willingness to consider all different kinds of approaches to this in 
order to make it work. 

Mr. Florio. Again, I don't want to be beating up too much on the 
authorities. But the fact of the mailer is that EPA has not covered 
itself v/ith glory in the way tl.at it has tried to inform people about 
their responsibilities. 

We've also had Instances— you may have heard of them, as 
well -where the State agencies have been less than helpful. Where 
the school board people call up the State health authorities and 
ask for a list of certified contractors, and the people at the State 
agency just say, ' msult the Yellow Pages. 

There hasn't been an awful lot of outreach on the part of the au- 
thorities to be of assistance to the schools, and that 4> unfortunate. 

In my State, as I said, we have five different agencies that have a 
piece of the asbestos school cleanup project at the State level. And 
I've had school officials tell me they've gotten five different an- 
swers to the same question, depending upon whom they call in the 
State. 

That's not helpful, either. 

Mr. Synar. Thank you, Mr. Kyl. Jim, thank you again. We ap- 
preciate your testimony here today. 
Mr. Florio. Thank you verv much. 

Mr. Synar. Our final panel this morning will be Dr. John I ^oore. 
Assistant Administrator for Pesticides and Toxic Substances, EPA. 
He Is accompanied this morning by Gerry Emison, Director of the 
Offic: of Air Quality, Planning, and Standards, Susan Vogt, Deputy 
Director of the Office of Tcxic Substances, and Mr. Mich^iel Alu- 
shin. Associate Enforcement Counsel. 

As all of you all know, we swear all our witnesses in, in order 
not to prejudice past or future witnesses. Do any of you have any 
objections to being sworn in? 
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If not, if you'd stand and raise your right hand. 
[Witnesses sworn.] 

Mr. Synar. Let me first of all say to Dr. Moore, let me commend 
you. You got your testimony in on time and in advance. We love 
that. It gives us a chance. I don't usvially get to compliment admin- 
istration officials, particularly at EPA, so Fm proud of you. I think 
that s great. Your entire testimony will be made part of the rec^. J. 
At this time we'd ask you to summarize. 

Dr. Moore. With respect to my testimony, Congr<»ssman. It w&s 
your constructive suggestion the last time I appearecf. before you 
that maybe it had as much to do with the timing as anything that 
I might have done. 

Mr. Kyl. Excuse me. Mr. Chaiman. May I interrupt just one 
moment here. I've got about 6 more minutes and then I m going to 
havo leave. But, and Mr. Clinger was, intended to be here as of 
10:30. He may have gotten caught late. May I ask unanimous con- 
sent that he be permitted to have a statement and any questions 
put into the record. I suspect that he had some things that he 
wanted to cover. 

Mr. Synar. Without objection. Thank you, Mr. Kyl. Dr. Moore. 

STATEMENT OF JOHN A. MOORE, ASSISTANT ADMINISTRATOR 
FOR PESTICIDES AND TOXIC SUBSTANCES, U.S. ENVIRONMEN- 
TAL PROTECTION AGENCY, ACCOMPANIED BY GERRY 5MIS0N, 
DIRECTOR, OFFICE OF AIR QUALITY, PLANNING, AND STAND^ 
ARDS; SUSAN VOGT, DEPUTY DIRECTOR, OFFICE OF TOXIC 
SUBSTANCEf: AND MICHAEL ALUSHIN, ASSOCIATE ENFORCE- 
MENT couNJ? j;l 

Dr. Moors. Mr. Chairman. Fd just, like to highlight the few 
points out of my testimony. As you know, EPA*s program k de- 
signed so that regulatory efforts, technical assistance to States, fi- 
nancial assistance to schools, «nd enforcement activities when nec- 
essary, complement each other, and are coordinated to reduce un- 
reasonable asbestos exposure in buildings. We eOiphasize strong 
technical assistance. And our experience has shown that decisions 
on asbestos are best made at the local level where actual site condi- 
tions can be evaluated on a caae-by-ca^t; basis. AHERA required a 
variety of activities that I would call major. Not the least of which, 
and which has been the focus of a lot of the discussions so Tar this 
morning, has be^n the development of a comprehexisive framework 
of inspection, management planning, ar.d f peratlons aud mainte- 
nance activities, as well as appropriate abatement rtw^onseb to con- 
tain asbestos-containing materials in the Nation's schools. AHERA 
also required the iss ance of a model accreditation plan and a 
study of other public and commercial buildmgs. 

Those activities are detailed in my testimony. Vd also like to de- 
scribe two other items that are unfinished business as we sit here 
today, as it relates to this program. One, we owe Consress an inter- 
im and a final report on the availability of liability insurance for 
schools and asbestos abatement contractors. And secondly, we have 
not completed our work on the transport and disposal provisions 
of the AHERA regulation. Both are detailed somewhat in my 
testimony. 
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Majo^ effort 1 uS been required and is maintained that deals with 
education and ^sistance, outicach, to aid those who must comply 
with the regulation. I've outlined a fair amount of these activities 
in my testimony. But let me suffice it to say that we have aggres- 
sively attempted to get information into the hands of the school 
districts. For example, for AHERA alone, we have mailed six sepa- 
rate mailings to each of the 45,000 school districts, information 
dealing with various aspects of the AHERA regulations. In April of 
this year, we had a national teleconference geared again to those 
same school dic^tricts. Ten States took the feed live, a number of 
other States probably got the material through, picking it up off of 
satellite transmission. 

We've expended a fair amount of time on co arses for accredita- 
tion of inspectors, management planners, contractors, and workers. 
In today's Federal Register, we have an update of agency-approved 
training courses. Which now number over 240. However, despite 
thosp activities, we can't lose sight of the ^ ct that the act states 
that it is the States in this country and r.ut ZPA, that have pri- 
mary responsibility for accreditation under the AHERA legislation. 

We have worked cooperatively with the State governments. For 
example, we have worked with the National Conference of State 
Legislatures to jointly sponsor two AHERA confeiences to assist 
State legislators and State agency officials to discuss AHERA re- 
sponsibilities and implemtatation issues and to foster the State ac- 
creditation program. We funded the State of Maryland to develop a 
training program designed to teach State officials how to review 
these management plans. Mary ...d is committed during the course 
of this summer to present that course in six locations throughout 
the Nation. We have issued interim enforcement policies for those 
provisions of AHERA that are currently enforceable and now have 
out in draft fcrm for comment by the regions, compliance strategy 
for the other sections of AHERA that fall into place later on this 
year and next year. 

We expect that strate^,, to be final in July. Since last fall, we 
have awarded grants to 31 States that will give them financial as- 
sistance for the inspection and abatement programs t] at they're 
required to do. In conclu >ion, I think that while the focus of this 
hearing is on AHERA, Mr Chairman, we can't, I have great diffi- 
culty in separating ^^"^ / A from the Asbestos School Hazard 
Abatement Act as well, ley are so intertwined in their require- 
ments. They obviously deal with the same activities that I some- 
times talk about the two together. 

They both had tight statutory deadlines for implementation. We 
in the main have met those congressionally-mandated deadlines. 
And have also taken some additional non-mandatory steps to try to 
ass. e the effectiveness of the asbestos in schools program. I think 
the EPA has accomplished this with a modest staff that has 
worked closely with States and school officials to develop a pro- 
gram that is both responsive and rational. 

Fd like to publicly commend the staff within the agency, as well 
as within the States, for their commitment, which is personal com- 
mitment, to make sure that indeed, the AHERA statute is imple- 
mented as well as is possible. 

[The prepared statement of '^r. Moore follows:] 
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STATEMENT OF 
JOHN A. HOORE 
OFFICE OF PESTICIOES ANO TOXIC SUBSTANCES 
U.S. ENVIRONMENTAL PROTECTION AGENCY 
BEFORE THE 

SUBCOMMITTEE ON ENVIRONMENT, ENERGY, ANO NATURAL RESOURCES 

OF THE 

• COMMITTEE ON GOVERNMENT OPERATIONS 
U.S. HOUSE OF REPRESENTATIVES 

JUNE 1, 1988 

Mr. Chairman and Mer*- of the Subcommittee, I am pleased 
to have this opportunity to oring you up to date on the Environ- 
mental Protection Agency's (EPA) efforts to Implement the Asbestos 
Hazard Emergency Response Act of 1986, or AHERA. I will also 
briefly address issues concerning the National Emission Standards 
for Hazardous Air Pollutants, NESHAPs. Hr. Gerald Eraison from 
the Office of Air and Radiation is here today to answer NESHAP 
questions. 

Mr. Chai iflan, as I have testified In the past, the goals 
of EPA and this Subconmittee regarding asbestos continue to be 
identical. He aim to minlmizp unreasonable risks asscciated 
with inhalation of asbestos by the public, whether K be In 
school buildings or in public ard commercial buildings* EPA's 
program is designed so that regulatory efforts, technical 
assistance to States, financial assistance to schools, and 
enforcement activities, when neces.sary, *,omplement each other 
and are coordinated tc reduce unreasonable asbestos exposure. 
We emphasize strong technical ais stance activities and active 
enforcement of e <st1ng EPA rules. Our experience has shown 
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that decisions on asbestos are best made at the local level, 
where actual site conditions can be evaluated on a case-by^case 
basis* Our program Is designed around this practical reality* 
As you know, AHERA required EPA to carry out several najv. 
actlvltles, Including responsibilities to: 

Develop a conprehensl ve regulatory framework of Inspection, 
management planning, and operations and nalntenance activities, 
as well as appropriate abatenent responses to control asbestos- 
containing materials the Nation's schools; 

Issue a roode' accreditation plan to provide for trainin«| 
an accreditation either through State-admi'iistered programs or 
EPA-apprcved training courses fo' persons who inspect school 
t/u11d1r;;s, Jcvctup nanagemtnt u'ans, or design or conduct response 
actions; and 

Conduct a study to determine the extent of danger to 
hunari health posed by asbestos in public and commercial buildings 
and the means to respond to any buch danger. 

In my testi;nony touay, Mr, Chairman, I want to update you 
on the considerable progress we have made in imp 1 eme'^ti ng tne ^ 
AH'IRA schools orogran, including our outreach program to inform 
schools and States about AHERA, our efforts to increas. the 
number of trained, accredited inspectors, management planners 
and asbestos abatement personnel available to out the 

program, and our financial assistance programs. I will discuss 
the building study we have conp^eted and studies we need to 
undertake in the future. In addition, I will descrioe our 
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worker protection rule, I will then comncnt briefly on EPA's 
policies governing enforcement of thr HERA requirements, and 
the NlSHAP program. Hy testinony covers the issues you out- 
lined in your request of Hay 12. 

Before I discuss EPA's accompl ishnervts in implementing 
the AHERA program, I would like to briefly describe two items 
of unfinished business in this program. First, >,e owe Congress 
an interim 2nd final report on the availability of lijbility 
insurance for schools and asbestos abatement contractors. TMl* 
interim report will be completed in September, and the final 
report will be completed on sch-dule in October 1990. Second, 
we iiore not completed our work on thi transport and disposal 
provisions of the AHERA regulation. He will complete that 
provision as part of the Agercy's rev.^ion of t.Ne asbestos 
NESHAP. The process for completi.ig the NE3HAP revision is 
described later in my testimony. 

IMPLEMENTATION OF AHERA SCHOOLS RULE 

EPA's final regulations for controlling as: estos-containing 
materials (ACH) in school buildings under aHERA were pubi>shed 
on October 30, 1987, in acc*^rdance with the deadlines established 
by the statute. The regulations require about 45,000 local 
education agencies lEAs) to inspect their school bui]<*ings for 
ACM and to develop and submit management plans for each school to 
their respective States by October 12, 1988. LEAs must begin 
implementation of the ^lans by July 9, 1989. This rule covers 
107,000 schools nationwide, with each school having ^ ./ne number 
of individual buildings. 
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School Outreach Program 

Even before the AHERA regulations went into effect on 
Decenber 14» 1987» EPA be9an a series of efforts to Inforn 
school officials about AHERA requirements. In my entire 
experience as a Federal manager, I have never seen a larger 
educational and assistance effort undertaken to aid those who 
must comply with a regulation. We have mailed Information 
materials directly to every local school district in the 
country In six major bulk mailings. In November 1987» EPA 
nsdlled each of the 45,000 LEAs a .opy the AHERA regulation 
and Ef'A's first listing of EPA-approved couries for accredita- 
tion. In the Agency's second mailing, one month later, each 
LFA received a one page alert on Immediately enforceable aspects 
of the .i.iw regulation. The LEA Guide, an easy-to-read summary 
of ^!ie AHERA rule that also included practical Information 
helpful to bChool officials, was mailed to each LEA during 
February 1988. Included In the February mailing was - second 
cumulative listing of all EPA-approvej training cours*". EPA's 
fourth and fifth mailings occurred In March and included Infor- 
mation on the AHERA teleconference which I w1 1 discuss In 
more detail later In my testimony. EPA's sixth mailing to 
I EAs took place In Ma/. In this mailing, each lEA received a 
copy of the EPA document, "100 Comnonly Asked Questions About 
the Kew AHERA A^bestos-In-School s Rule," as well ' an update 
on AHERA Implementation efforts and advice on ho* o locate 
accredited personnel. 
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For parents, students and teachers, we are developing In 
cooperation with the National PTA and the National Education 
Association (NEA), a short pamphlet on the AHERA schools rule. 
Copies will De distributed by the PTA end the NEA. 

On April 13, EPA held a national teleconference to help 
school officials understand the AHERA requirements. The tele- 
conference was aired live on public television In 10 States 
and was br' adcast via satellite at several hundred pre-selectea 
sites throughout the nation. School officials have responded 
very positively to the teleconference. 

In addition, *.PA's Regional A. bestos Coordinators have 
conducted numerous seminars in many States to exp'^aln AHERA 
requirements to school officials. Through these seminars, 
EPA officials have met Tdce-to-face with hundreds of school 
principals and ddmi r istrators to answer questions and provide 
gu idance. 

EPA has now established its Asbestos Ombudsman position, 
as required by AHERA. The Ombudsman has been nade part of the 
Agency's Stnall Business Ombudsman office, where a quick tele- 
phone response m<^chanisn was already In place. The Asbestos 
Cinoudsman is now available to take Inquiries from anyone who 
needs Information about AHERA. 
Accreditation Efforts 

Mr. Chairman, we at EPA fully recognized that a major 
challenge of AHERA was the tialning and accrediting of suffi- 
cient .iumh'»rs of inspector^ and planners to meet the demands 
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being placevi on the school districts AHERA. In response 
to that challenge, EPA has substantially lAcreastd the number 
of ccmpetent asbestos professionals. In fact, the effort 
began back in IQCb. Begi^ining in that year we established 
special training programs for asbestos abatement contractors 
and workers in five university-based Asbestos Information and 
Training Centers and three satellite centers to facilitate 
training vi proper asbestos abatement techniques, when AKERA 
was passed in October 1986, we developed cooperative agrees. nts 
wit:t th<ise centers to develop and offer new courses to help 
neet the AHERA requirements for training and accreditation of 
inspectors and management planners. 

In addition to proviviing accreditation-type training courses 
through our centers, we also developed and published a Model 
Accreditation PK , ?s required by AHERA. The plan was published 
in the Federal Register on April 30. 1987. The plan specified 
the detailed criteria necessary for initial training, examination 
and continuing education required under AHERA for accreditation 
for all asOestos management disciplines, including inspectors and 
management .lanners, abatetp ♦ supervisors and abatement workers. 

We have developed a system to insure fast, efficient and 
competent review of proposed accreditation courses submi ».ted to EPA 
by States or by ,)rivate training organizations. These procedures 
include the granting of "interim" appio*ils for training providers 
whose courses are generally, but not completely, consistent with 
the AHERA model . Under "interim" approval, accreditation Is granted 
on an interim basis to all previous student* of the course. 




85 



- 7 . 

In conjunction with the announcement of the AHERA final 
rule, EPA published last October a list of over 60 approved 
courses for accreditation of inspectors, managenent planners, 
contractors and workers. On February 10, EPA published a 
second Federal Register notice that included over 100 app-oved 
courses. Our third Federal R egister Notice appears in today's 
Federal Register and contains ^n update of Agency-approved 
training courses for AHERA accreditation of inspectors, man- 
agement planners, contractors, and workers. The notice will 
provide a cumulative listing of over 240 EPA-approved courses, 
including over 70 courses for inspectors and management planners. 

It is ultimately the States, however, and not EPA, that 
have primary responsibility for accreditation under AHERA. 
SIncG 1985, EPA has awarded approximately $2.5 million to 39 
States to help develop State asbestos abatement contractor and 
worker certification progrars. To assist the States in meeting 
;he inspection and management plen develop. ant requirements of 
<\HERA^ we awarded in December 1987 more than $1 million to 17 
States to support the development of State training and accredi- 
tation programs for inspectors and management planners. These 
funds will help States develop model inspector accreditation 
programs in accordance with the new AHERA mooel plan; ulti.^ately 
these grants should produce hundreds of additional accredited 
inspectors and managenent olanners, many of whom are school 
officials who will serve in that capacity, as permitted in the 
AHERA regulations. As of Hay, EPA has approved all or pa-t of 
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nine State programs to give training, admini ter examinations 
and provide accreditation for v. rious types of as''**stos control 
professionals. The Agency anticipates several other States 
will subnit applications shortly. 

As we did with abatement contractor courses beginning in 
19^S, r has gone beyond the simple requirerent of a course 
and has assured national consistency by publishing model 
course curricula for AHERA Inspector and management planner 
♦aining. m1 f inspector/management planner co e materials 
are being made avai'able, including the final student manual* 
instructors guide, overhead slides and SSmm projector slides. 
Cooperative Efforts with State Governments 

We have worked cooperatively w1 t*i State governments In 
the implementation of the AHERA program. For example, EPA has 
funded the National Conference of State Legislatures (NCSL) to 
assist States In unUerstanii ng AHERA's requirements. EPA and 
NCSL have jointly sponsc ed two natio"::i AHERA conferences 
State legislators and State agency officials to discusc '^riERA 
responsibilities and implementation issues, and to foster 
State accreditation programs. In add.tion, NCSL has provided 
technical assistance services to State legislators interested 
in developing legislation to establish AHERA accreditation 
programs. 

EPA has funded the State of Maryland to develop a training 
progrdm desl'^ned to teach State officials how to review LEA 
management plans. Maryland State *ficials will present the 
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course at six locations throughout the Nation during July. 
State management plan review lay attend the training sessions 
at no cost. Stiff of the Conne^ icut Department of Health who 
Implemented a program similar to AHERA several years ago will 
also participate as instructors in these training sessions. 
Cn^ o.^cement of the AHERA Regulation 

Most provisions of AHERA do not become effective until 
October 12» 1988, the date inspections must be (.ompleted and 
management plans submitted to the States, or after July 9, 1989, 
the date LEAs must begin implementation of their management 
plans. However, there are several provisions of AHERA that 
became enforceable on December 14, 1987, the effective date on 
the AHERA regulations, irc^uding the requirement that only 
'•edited persons may design or condi^ct asbestos response 
actions (i.e., the enclosure, encapsulation, removal, or repair 
of friable asbestos-containing building material). 

EPA has already issued an interim enforcement policy for 
the provisions of AHERA that are currently enforceable. T ^t 
policy calls for the Regions, and Stales with asbestos enforce- 
ment grants, to inspect LEAs that are conducting response 
actions to aisure that these response actions are conducted in 
accordancf with AHERA. The interim enforcement response policy 
calls for the issuance of c^vil complaints against L^.As and 
"other persons" (such as, ct ^tractors conducting the response 
action) for violations of the immediately applicable requirements 
of AHERA. EPA will only issue Notices of Noncompliance (NONs) 
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for certain low-level and minor extent violations identified 
in the policy (such as, the accredited supervisor was only on 
the project site some of the time). 

Aodi t i onal ly , EPA is developing a Coir.oliance Monitoring 
Strategy for AHERA. This document, which i currently in in- 
ternal Agency review, outlines t*^ i strategy EPA plans to follow 
for assuring compliance with all the r quirement of AHERA. As 
reflected in the most recent draft of th<s strategy, EPA in- 
tends to target AHERA compliance inspections, accordin'^ to a 
neutral administrative inspection scheite, at both LEAs and 
persons other than the uEA who perforni AHERA related activities 
(e.g., asbestos Inspectors, management planners, contractors 
who design and conduct re^'^onse actions, and laboratories per- 
forming bulk sample and air sample analyses). EPA also Intends 
to identify and take enforcement action against LEAs that have 
not submitted a management plan to the States by the statutory 
deadline of October 12, 1988. Me expect the Compliance Monitoring 
Strategy for AHERrt to be final in July. 
AHERA Litigation 

As a final note regarding tbe AHERA regulation, you nay 
J now, Mr. Chairma- the Agency was sued last fall by f rmer 
.manufacturers of asbestos-containing materials (ACM) over the 
AHEJ^A regulations. I am pleased to inform you that on May 10 
the U.S. Court of Appeals for the District of Colunbia denied 
the petition for review. In upholding the EPA regulations, 
tht Court concluded that "EPA's regulations defining least 
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burdensome response actions, establishing a method by which 
nanagement plans are to be formulated and implemented, and 
permitting removal of ACM if school officials so desire repre- 
sent a reasonable i ntei pretat ion" of the AHERA statute's 
demands* 

FINANCIAL ASSISTANCE PROGRAMS FOR 
INSPECTION AND ABATEMENT 

Using funds provided through appropriations authorized by 
the Asbestos School Hazard Abatement Act (hSHAA), the Agency 
developed the ^5bestos Inspection and Management Plan Assistance 
Program (AIMPAP), which provided $5 million in October 1987 in 
grants to 12 States for inspection and management plan assis- 
tance. These funds were used to reimburse LEAs for hiring 
Inspectors and/or management planners; to purchase the services 
of Inspectors and planners; or to pay accredited State employees 
to conduct inspections. A second round of funds totalling 
$11.8 million was distributed to 14 States under this program 
in April 1988. We were disappointed, Mr. Chairman, that ten 
States initially failed t** ply for funds for their LEAs 
under this program. EP ided these States with a second 

opportunity to apply for emaining S3. 2 million available, 

which we then distributed to five States on Hay 27, 1988, In 
sum, since last fall, EPA has awarded AIHPAP grants to 31 
States. 

As you know, Mr. Chairman, EPA offers funds for abatement 
under a program established by ASHAA. ASHAA directed EPA to 
establish a loan and grant program for asbestos abatement in the 
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nation's public a d private elementary and secondary schools. 
In our most recent round of awards on March 1, }J88, EPA awarded 
$22.6 million in ASHAA funds to schools across the nation. Since 
1985 we have offered almost $167 million in awards to schools 
with significant asbestos hazard and financial need under very 
tight deadlines established by Congress. 

A report issued in September 1987 by EPA's Inspector 
General's Office suggested various improvements in the adminis- 
tration of the ASHAA , rogram. We appreciate the review of the 
program and have implemented several of the recommendations 
made by the Inspector General (IG). As a result of the IG 
recommendations, funds are now awarded only for situations 
where major damage to asbestos is present and the financial 
need formula has been nodified to better target funds to more 
needy c>chools. 

STUOY OF ASBESTOS IN i>uBLIC 
AND COMMERCIAL BIIILOINGS 

As I said earlier, A...KA required EPA to conduct a study to 
determine the extent of danger to human he.aUh posed by asbestos 
In public and commercial buildings and the means to respond to 
any such danger. 

We found that the asbestos present in approximately 20% of 
the 3.6 million (730,000) public and commercial buildings in 
this country represents a potential health hazard which de- 
serves our careful attention. Howeve , as you know, it is not 
the mere presence of asbestos which poses a health risk to 
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building occupants; the true hazard is presented by danage and 
disturbance of that asbestos which releases fibers to ^.ne air 
that are inhale(2 by people. 

In addition, we must be careful that we do not stimulate 
norc asbestos removal actions in public and corcnercial buildings 
during the next few years than the infrastructure of accredited 
professionals and governmental en' )rcefP'?nt staff can effectively 
handle. 

Me need to continue our primary focus on schools where 
health risk appears highest. Therefore, we have recommended to 
the Congress that the following steps should be taken over the 
next three years. 

1) Enhance the Nation's Technical Capability 

Ideally, owners of public and commercial buU^irrgs should 
use trained and accredited professionals, just as the schools are 
required to do for inspection and abatement activities. Und(»r 
the AHERA schools rule. States are now establishing accreJi ta^ .on 
programs for asbestos control professionals. Since we do not 
want to divert the limited supply of these iirofessionals from the 
Impleraentatlon of AHERA, we need to encouragt an increase in the 
supply of these qualified professionals. 

2) Focus at tent ion on thermal system Insulation asbestos . 

Our report f*.1Uates that more public an-i commercial buildings 
ontaln thermal :ysc«<n insulation asbestos than other klntSs of 
friable asbest^. I addition, this thermal system insulation is 
generally in wo conditirn and in higher concentrations than 
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the other asbestos found In public and commercial buildings* 
This asoestos represents a potential health hazard to the 
custodial and maintenance staff, who work with and around this 
material on a regular basis. The Occupational Safety and Health 
Administration (OSHA) recently promulgated standards that reduced 
the risks to these workers. Finally, in contrast to other kinds 
of asbestos, thermal system insulation is usually easier to repair, 
encapsulate, or, where appropriate, remove. We therefore need to 
develop and provide technical assistance to building owners on 
how to deal with thermal insulation asbestos. 

3) iBproved integration of activities to reduce imminent 
hazards . 

More can and should be done to avoid high peak e;sposures 
associated with improper or poorly timed asbestos removal 
activities. It is clear that the recent attention on asbestos 
in buildin^^ has increased the number of removals, the number 
of resulting NESHAPs notifications, and the need for additional 
compliance assistance. A combination of additional Federo. 
inspection personnel and increased State technical assistance 
in States with dcieg'^ted enforcement programs could dramatically 
improve compliance with existing regulations. In addition. 
States have their own OSHA enforcement activities. 

4) Objectively assess the effectiveness of the AHERA 
schools rule and other activities . 

There are approximately 35,000 school buildings which 
contain friable asbestos, as compared to more than 730,000 
public arid commercial buildings. As I stated earlier. 
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the health risks appear highest in schools. The total cost of 
the AHERA program is about $3 billion conpared to approximately 
$51 billion for a similar regulatory program in public and 
commercial buildings. Federal agencies. States, localities, 
and the private sector are already active in the assessment 
and control of asbestos in many of these buildings. 

We need to assess the effectiveness of the AhERA schools 
program in order to enhance our ability to design an effective 
response to the presence of asbestos in public and comaerclal 
buildings. He believe there are a nunber of studies which raerit 
joint EPA/industry funding and which can be carried out by an 
independent third party. 

WORKER PROTECTION RULE 

On July 12, 1985, the Agency published a proposed immediately 
effective Asbestos Abatenent Projects, Worker Protection Rule 
under TSCA Section 6. A Final Rule was published on April 25, 
1986. It applied the requirements set forth in the Occupational 
Safety and Health Administration Asbestos Standard to those 
entities not covered by the OSHA Rule, (i.e.. State sr local 
governments without a State OSHA approved plan or exemption). 
In the Rule, EPA announced that it would issue a revised Rule 
when the OSHA standard was revised to ensur* 'hat all public and 
private sector employees who participate in asbestos abatement 
projects receive similar levels of protection. OSHA issued a 
revised Rule with detailed requirements for construction activi- 
ties, including asbestos abatement projects, on June 20, 1986. 
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The current Worker Protection Rule, which replaces the previous 
Final Rule, was published on February 25, 1987, and became 
effective March 27, 1987, 

The Worker Protection Rule covers State and local 
governmeit employees in those States not covered by the OSHA 
Rule. Twenty-seven States are subject to the Worker Protection 
Rule. At the present tine the Rule covers those employees who 
take part in abatement work. However, EPA is considering pro- 
posing an anendment to the Rule which would expand the scope of 
the Rule to include operations and maintenance work involving 
asbestos. 

To implement the Worker Protection Rule, EPA issued a 
Compliance Monitoring Strategy on Sepcember 9, 1986, to reflect 
the April 25, 1986 Final Rule. An Interim Enforcement Reponse 
Pol iCy was also issued which directed a Notice of Monconpl i ance 
be issued for initial violators of the Rule, and the issuance of 
a civil complaint for repeat violators. To reflect the revised 
Worker Protection Rule, effcc .va March 27, 1987, EPA developed a 
revised draft strategy. This draft strategy has heen circulated 
to the internal and regional EPA offices for comnents, the com- 
ments have been incorporated, and it is planned that the Strategy 
will be issued as final within a r.onth. This strategy outlines 
the actions EPA will take to assure compliance with the Hule, 
provides a neutral method of targeting inspections, and outlines 
allocation of responsibilities, including coordination of re- 
sources with the AHERA and NESHAPs programs. Work is currently 
underway to develop a final penalty policy for the Rule. This 
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policy will Incorporate the Guidelines for Assessment of civil 
penalties under Section 16 of the Toxic Substances Control Act. 

ENFORCEMENT AND REVISION OF ASBESTOS NESHAP 
Hr. Chairman, we are closely coordinating the ongoing effort 
between the AHERA program and the NESHAP program because they are 
supportive of each other. 

On Harch 24, 1988, EPA's Inspector General issued a 
"Consolidated Report on EPA's Administration of the Asbestos 
NESHAP." This consolidated report was based on reviews of the 
asbestos programs In Regions IV, V and IX. The final report 
revealed a number of program deficiencies. In response to the 
Inspector General's report, and based on the Agency's own review, 
EPA issued on Harch 31, 1988 a revised strategy for the Implemen- 
tation and enforcesnent of the asbestos demolition and renovation 
requirements. This strategy addresses the Inspector General's 
concerns regarding EPA and delegated Agency inspection and 
enforcement programs by establishing inspection procedures, 
contractor tracking, and enforcement criteria. The Agency ex- 
pects that the implementation of the strategy will result in a 
nore effective asbestos NESHAP enforcement program. 

The proposal of the Asbestos NESHAP Revision was delayed 
as a result of the need to consider the ramifications of the 
Vinyl Chlorids court decision. The Administrator has recently 
decided u'hat approach to use in developing NESHAPs. In general. 
In determining acceptable risk for NESHAP purposes, the Agency 
would prefer to see estimated maximum Individual lifetime risks 
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to the exposed population in the range of 10*4 or leis. Where 
the estimated maxinam individual lifetime risks exceed this 
preferred range, the Agency will pay particular attention to 
the aggravating and mitigating factors present in each case. 
Included in this examination is recognition that there are 
considerable uncertainties in risk assessments and that these 
uncertainties may vary widely anong assessments. Work has begun 
on developing briefing information so that the Administrator 
can nake these decisions on asbestos. We expect that the 
Asbestos NESHAP revision could be proposed in early 1989. 



In conclusion, Mr. Chairman, the passage of ASHAA in 
1984 and AHERA in 1986 have provided many challenges for EPA. 
Both laws contained tight statutory deadlines for implenenta- 
tion of prograns and development of regulations. EPA has met 
these Congressi onal ly mandated deadlines and has taken many 
additional non-mandatory steps to ensure the effectiveness of 
the asbestos-in-schools program, many of which I have described 
in my testimony today. EPA has accomplished this with staff 
that has worked closely with States and school officials to 
develop a program which is both responsive and rational. I 
wish to publicly commend oir asbestos staff for their success 
in developing and implementing this important program. 

This concludes my prepared statement. I wold be happy to 
answer any questions that the Subcommittee may have. 
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Mr. Synar. Thank you, Dr. Moore. We appreciate that testimony 
and your summary of that. Y\\ ask unanimous consent that the 
EPA data showing the number of Federal inspectors for the asbes- 
tos, NESHAP program be included in the record, along with this 
regional map prepared of that data. 

[The information follows:] 
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/ A \ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

i ^!!9f7 J Office of Air Quality Planning and Standards nr» r- ^ , , 

\ ^fi^ J Research Triangle Park, North Carolina 27711 ■* 

MAY 1 7 1933 ' ^ 

Honorable Michael L, Synar ^ 

Chairman, Subcomoittee on Environment, Snergy 

and Natur&l Resources 
Committee on Government Operations 
'House o£ Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

As a follow up to John &• Moore's April 22, 1988, letter 
to you, enclosed are the final responses to questions 9, 10, 
15, 17, 18, 20 and 21. Plecse note that we included as 
Appendix I, the detailed breakout by state on the number o£ 
£ull and part time state inspectors (Question 10 }• Where the 
regions provided the information, we included the amount o£ 
time the part time state insp.ectors devoted to the D&R program^ 

In Appendix II we included the materials we have received 
to date £rom the regions pursuant to questions 15 and 17. 
As additional materials ars received, we will forward them 
to you. At the latest, you should receive all materials by 
May 20. 



Sincerely, 




Gerald A. Emison 
DiiTector 
Office of Air Quality Planning 
and Scandrrds 



Enclosures 



Joyce Dain (w/o Appendix II} 
Susan Satrason (w/o Appendix II} 



ERIC 



103 



99 



Response to Congressman Synar*8 March 25, 1988 Letter to EPA 
Questions 9, 10, 15, 17, 18, 20 and 21 • 



9(a)* With respect to the National Emission Standard for 
Hazardous Air Pollutants (NESHAP) £or asbestos (renovation 
and demolition), in each region, how many Environmental 
Protection Agency inspectors are currently working in the 
program on a £ull-time basis? 

X II III IV V VI VII VIII IX X Total 

2200000 100 5 



9(b), In each region, how many currently work on the program 
on a part-time basis? 

I II III IV V VI VII VIII IX X Total 

08* 7 3 14 6 2 02 6 48 

(10%)* (17%) (45%) (9%) (40%) (75%) (22%) 

^percent means percent o£ their time working on asbestos D&R 
program. 

9(c) • In Fiscal Year 87, in each region, how many EPA 
inspectors worked on NESHAP asbestos enforcement on a £ull*-time 
basis? on a part-time basis? 



I 


II 


III 


IV 


V VI VII VIII 


IX 


X Total 


FT 1 


2 


0 


0 


0 0 0 1 


0 


0 4 


PT 2 


8 


6 


2 


12 6 2 0 


1 


2 41 


(50%)* 


(10%) 


(17%) 


(2%) 


(20%)(9%)(33%) 


(33%) 


(5%) 



*percent means percent of their time working on asbestos D&R 
program. 

9(d). Based on the President's budget request for 1989, how 
many full time EPA inspectors in the asbestos NESHAP program 
are projected for FY 1989? how many inspectors will be working 
-on a part-time basis for FY 1989? 





I 


II 


III 


IV 


V VI 


VII 


VIII 


IX 


X 


Total 


FT 


2 


3 


0 


0 


0 0 


0 


1 


2 


2 


10 


PT 


0 


10 


6 


12 


18 7 


3 


1 


0 


4 


61 








(17%)* 


(23%) 


(45%) 








(16%) 





^percent means projected percent of their time working on 
asbestos D&R program. 
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10 (a) • With respect to the National Emission Standard for 
Hazardous Air Pollutants (NESHAP) for asbestosr in each region 
for each stater how many state inspectors are working full 
tins? Ro'J ccny psrt time? 

The following summarizes by region how many state inspectors 
are devoted to the D&R program full time and part time*. The 
appendix breaks out this information by state. 

I II III IV V VI VII VIII IX X Total 

FT 6 1/4 0' 19 12 1 2 0 4 0 9 53 1/4 

PT 2 0 35 95** 121 123 30 6 118** 8 538 

(46%)* (30%) (5%) 

* percent means percent of their time working on asbestos D&R 
progranor 

**See Appendix I or attachment to Appendix I for percent of 
time working on D&R. 

10(b).. How many full time state inspectors were there in the 
HESHAP program In FY 1987? How many part time? 

The following summarizes by region h^^ many stai,e inspectors 
are devoted to the D&R program full time *and part time. The 
appendix breaks out this information by state. 





I 


II 


III 


IV 


V 


VI VII VIII 


IX 


X 


Total 


FT 


5 1/2 


0 


9 


10 


1 


3 0 4 


0 


7 


39 1/2 


PT 


7 


0 


27 


60** 


121 


125 30 14 


111** 


7 


522 




(28%)* 




(3%) 




(5%) 











* percent means percent of their time working on asbestos D&R 
program. 

**Sce Appendix I or attachment to Appendix I for percent of 
time working on DfiR. 

10(c) r How many full t'me state inspectors- are projected for 
FY 1989? How many part time? 

The following summarizes by region how many state inspectors 
are devoted to the DfiR program full time and part time. The 
appendix breaks out thir information by state. 

I II III IV V VI VII VIII IX X Total 

FT 11 0 25 14 1 7 0 .4 8 12 82 

PT 0 0 41 84** 126 133 32 8 123** 10 557 
(30%)* (5%) 

*percent means percent of their time working on asbestos D&R 
program. 

**See Appendix I or attachment to Appendix I for percent of time 
working on DfiR. 
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Notional Emission Standards for 
Hazardous Air Pollutants for Asbestos 

FY 88 Inspectors By EPA Region 




Undelegated States 
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Mr. Synar. You might want to turn a little bit more. I've got a 

copy of It. Now, Dr. Moore, I think it might be Mr. Emison who 

may be answering these questions. How many notifications of as- 

P^^L?;®"^^^^^^ demolitions under NESKAP did EPA receive 
m 1986? 

Mr. Emison. It was around 50,000, 1 believe. 
Mr. Synar. How many? 
Mr. Emison. Did EPA receive, or did? 
Mr. Synar. EPA. 

Mr. Emison. I *hink it was around 50,000, iii the whole program. 

Mr. Synar. Isn't that the State figure? That's not the 

Mr. Emison. You're talking about EPA, per se. 

Mr. Synar. EPA. Per se. Our number says about 10,996. 

Mr. Emison. That sounds about right. 

Mr. Synar. OK. In 1987, how many did you have? 

Mr. Emison. I'm sorry. 

Mr. Synar. In 1987? Sixteen thousand, nine hundred and nine- 
teen. Does that sound pretty close? 
Mr. Emison. Yes, sir. 

Mr. Synar. We're getting nods behind you. 

Mr. Emison. They are the people who put the numbers together. 

Mr. Synar. Now for the first two quartern of 1988, EPA appar- 
ently has received 9,206 notifications. So, it's likely that given that 
trend EPA could receive more than 18,000 notifications in this 
year. Is that correct? 

Mr. Emison. That sounds right. 

Mr. Synar. All right. Now since EPA estimates that in 50 per- 
cent of the cases, the activities subject to NESHAP notifications re- 
quirement occur without the required notification, that could make 

tT^^Ii^^'^^^ projects subject to those regulations, is that correct? 

Mr. Emison. If you were to extrapolate like that, yes, sir. 
, Mr. Synar. All right. Now for fiscal year 1988 there are 5, full- 
time Federal inspectors, and 48 part-time Federal inspectors doing 
asbestos NESHAP investigations. Now, counting actual time spent 
by these part-time inspectors, the number of inspectors is some- 
thing less than an additional 13 full-time inspectors. Now that 
means at most, there's probably 15 to 17 Federal inspectors avail- 
able to respond to what you have just estimated is 19,000 notifica- 
tions and to look for nonnocifiers. 

Now, obviously the natural question here is how can 15 to 17 in- 
spectors do an adequate job covering the entire United States? 

Mr. Emison. Well, I think there are two points. Congressman. 
The first IS we agree that the Agency needs more resources in this 
area And tne Administrator has written Congress asking for addi- 
tional, or flagging additional needs in this area. But I think that 
we have to look at both the States and our regional offices together 
because that s really where the whole program is put together. And 
so the Administrator's request then has involved both States and 
State grants and EPA money support, EPA staff. 

Mr. Synar. We're going to look i\t the State resources question in 
a minute. Just for the record. Has the Administrator asked OME 
for additional nioney? In his budget request? 

Mr. Emison. We don't have a budget request, right now. Before. 

Mr. Synar. For those extra resources? 
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Mr. Emison. We're between cycles. 

Mr. Synar. In the past have you? 

Mr. Emison. We're putting together right now. I don't. 

Mr. Synar. In the past 3 years? 

Mr. Emison. In last year, I don't believe that. 

Mr. Synar. What about the year before? 

Mr. Emison. I don't recall that. 

Mn Synar. So, in anticipation of the problem, you didn't ask for 
more resources, knowing what you were going to be faced with. 

Mr. Emison. I don't believe we have asked. 

Mr. Synar. OK. Thank you. Well, I personally don't believe that 
15 to 17 inspectors for the United States is enough. That's obvious. 
I think all of us sitting here agree. And I'm not sure I know what 
is enough. I'll be very honest with you, b cause it's just something 
that's hard to pin down. I'd ask unanimous consent that the EPA 
memorandum dated August 17, 1987, be included into the record. 

[The memorandum follows:] 
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UNITED STATES ENVIRONMENTAL PROT' TlON AGENCY 
I Offfce of Air Quality Planning and btandards 

•jjf Research Triangle Park. North Carolina 27711 

1 7 AUG 1987 

MEMORAND UM 

SUBJECT: Final Decisions on Distribution of Regional Air 
Resources for FY 1988 

FROM: Gregory 0. Gl ahn 

Regional Programs Office, OAQPS (MD-11) 

TO: Chief, Air Branch 

Regions I-X 

He recently learned that a final decision has been made by the 
Deputy Administrator on the Regional air resource targets for FY 1988. 

As you know the Deputy Regional Adrainistrators, in their nrid-April 
conference call, voted to use a proportional rollback instead of the 
model results for the Regional air management and the air enforcement 
programs. In response the Office of Air and Radiation recomnianded to 
the Comptroller and the Deputy Administrator that the model results be 
retained. The Office of the Comptroller, following their review of both 
the Regional and OAR positions, recommended to the Deputy Administrator 
that the model results be used for the air management distribution and a 
proportional rollback be used for the air enforcement distribution 
(modified to provide the rollback after the 3 FTE each for the PM/VOC 
piiot studies In Regions VI and IX specially funded in FY 1987 were 
di scounted) . 

We understand the Deputy Administrator elected to go with the pro- 
posal fofniulated by the Office of the Comptroller which allocates the 
FTE for air maMageraent according to the workload model and the FTE for 
enforcement proportional to PY 1987, including the removal of the 3 FTE 
from Regions III and IX. There was no change in the monitoring distribu- 
tion. 

Attached to this memorandum is a table showing the final allocations 
for the three programs and the overall change compared to FY 1987. This 
action should bring to a close the FY 1988 workload model effort. 

If you have any questions regarding the final distribution, please 
do not hesi-ate to call John Rasnic or me. 
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Attachment 

cc: G. Emison (MD-10) 
R. Campbell (MD-10) 
B. Steigerwald (MD-10) 
S. Heiburg (MD-11) 
R. Cunningham (ANR-443) 
J. Kurtzweg (ANR-443) 
L. Bockh (ANR-455) 
R. Rhoads (MD-14) 
D. Tyler (MD-15) 
J. Seitz (EN-341) / 
J. Rasnic (EN-341) / 
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FIMI 0ISTRI3UTIC?( OF FT 1988 REGIONAL AU RESOURCES (FTE) 



FY 1S87 0<<tr1bot<on i-Mnal FY 193$ OUtHbuHon 



^eq^Qw H4nage4 »ton''tor. fforct. *ot<» >Ufnqe. >ttn^tor, fcn»orce^ <otai Oinqe 



X 


24.9 


7.7 


17.9 


S0.5 


25.1 


7.7 


17.7 


50.5 


KC 


XI 


23.2 


7.4 


33.5 


64.1 


23.5 


7.4 


33.1 


64.0 


- 0.1 


III 


33.S 


10.0 


31.0 


74.5 


31.8 


10.0 


30.7 


72.5 


- 2.0 


IV 


37.5 


12.4 


33.5 


83.< 


3o.7 


12.4 


33.1 


82.2 


- 1.2 


V 


49.5 


15.6 


70.4 


135.5 


50.8 


15.6 


€9.6 


136.0 


♦ 0.5 


VI 


29.2 


9.0 


30.2 


63.4 


27.7 


9.0 


26.9 


63. & 


- 4.8 


SI 


18.5 


6.9 


15.2 


40.6 


18.0 


6.9 


15.0 


39.9 


- 0.7 


VIII 


22.7 


SJQ 


13.2 


43.9 


21.6 


8.0 


13.1 


42.7 


- 1.2 


IX 


40.4 


8.9 


Z6.6 


75.9 


39.9 


8.9 


23.3 


72.1 


- 3.8 


X 


18.9 


6.6 


12.0 


37.5 


18.2 


6.6 


12.0 


36.8 


- 0.7 


TOTAL 


293.3 


92.5 


283.5 


674.3 


293.3 


92.5 


274.5 


660.3 


•14.0 
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i J UNITED STATES EXVIRONME.NTAL PROTECTIOS ACENCi 

\^^i£^J VASHCCTON. D.C. 2ii(0 



m -9 m 



MEMORANDUM 

SUBJECT: 2Y 1988 Regional Workload Model Dlstributio: s 
for Stationary Source Conpliance, FHA3A 



:e Division Jy 



FROM: John S. Seitz, Director 

Stationary Source Coapll _ 

0££ice of Air Quality Planning and Siaiidards 

TOr w. Ray Cunninghan, Director 

Office of Prcgraa KJtn^genent Operation 

Attached are the proposed FTE distributions for FY 1988 
Regional Stationary source Coapliance. 

The FTE distributions are adjusted codel run values to 
inplecent a Regional nininun of 12 FTE, The workload codel 
run reflects and xnplenents the following budgeting decisions: 

- elinination of PST CEM evaluation 6,5 FTE 

- increase litigation support 6,5 ppE 

- eliainate "hot spot" pilot 6.0 FTE 

- decrease state enforceaent support 1,0 FTE 

- decrease CDS state support 2.0 FTE 

- FTE available for distribution 274,5 FTE 

Attachcent 




-a, . 
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X 



Lead RegiorHDlrec£5^7 uur. f! 
Director, Air Management Division 
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} 3-^87 




•.ii/iitoKAi. riwuiAJieffKc 

Air a«l Radlatlcn 


John B. tosnlc 2»2'2m^ 


A. llCIOlUi f 4«IKt/AM 


««••«•. 


••1 




ACMON 


• tll.C 






1 





flKOlO 


ti 


1 




III 


IV 


V 


VI 


VII 


VJII 


u 


X 


» 








24.043 




214,39: 




301,00* 




538,84 




220,03< 




101,054 




99,035 




183,914 




70,518 




2,109. 

2,109. 
0 




131.81 


231, 32C 


L89.616 


324 ,95? 


S45,942 


J34,991 


95,669 


103,113 


180,10 


72,152 




- 30 


-17,72: 


-24,781 


23,950 


7,091 




14,555 




-5,385 


4.078 




-3,813 




1,634 



Sato &8 FY 1987 



PTE Distributions Sunmary 



Regions 


I 


II 


III 


IV 


V 


VI 


VII 


VIII 


DC 


X 


Total 


FY 83 Tbfcal Need 


35.9 


58.4 


49.1 


56.5 


120.7 


49.4 


25.6 


21.3 


40.0 


17.0 


473.7 


Adjusttnents 


(4:3) 


(6.7) 


(4.3) 


(7.5) 


(12.8) 


(5.9) 


(3.0) 


(2.4) 


(3.8) 


(2.4) 


(53.1) 


Proportionate Cut 


(11.0) 


(18.0) 


(15.6) 


(17.0) 


(37.5) 


(15.1) 


(7.9) 


(6.5) 


(12.6) 


(5.1) 


(146.1) 


EY Qi Model Run 


20 6 


33.7 


29.2 


32^0 


70.4 


28.4 


14.7 


12.4 


23.6 


9.5 


274.5 


FY 87 PTE 


17.9 


33.5 


31.0 


33.5 


70.4 


30.2 


15.2 


13.2 


26.6 


12.0 


283.5 


Gianrge 


2.7 


0.2 


(1.8) 


' (1.5) 


0 


(1.8) 


(0.5) 


(0.8) 


(3.0) 


(2.5) 


(9.0) 


Mju;3tinent for 
12 ITE Min. 


(0.2) 


(0.3) 


(0.3) 


(0.3) 


(0.7) 


(0.3) 


(0.1) 


(0.1) 


(0.2) 


2.5 


0 


FY 88 ETE 


20.4 


33.4 


28.9 


31.7 


69.7 


28.1 


14.6 


12.3 


23.4 


12.0 


274.5 


NSPS Vtooastove Reserve Unctistributed 


7.0 


Total rv 88 ETE 


281.5 



♦Pursuant to Regional Agreement the adjustment for maintaining a minimum of 12 PTE for any Region 
O jiall be proportionally reduced from all other Regions. 4 



ATTACHMEOT A 



STATIONARY SOURCE COMPLIANCE FY 1987 RESOORCE MODEL 



Part A - Mninigtra tlon 



I, Preparation or Perfonwnce 
Standard and Conducting of 
Evaluation 



II. Davelopment and Monitoring 
of SPMS 

III. Rssponse to Ponnal Inquiries 

A. FOIA, Oongressional and 
Citizen Oanplaints 

B. Review of Draft HO 
Guidance and Regulations 

Part B - RCRA and State Air Toxics 
S»jpport 



Pricing Factor 
(in resource weeks) 

15.0 



Planning Assunptions Derivatio n of Input 



I. 
II. 



Incinerator Inspection 
Review 

Air Toxics ^>ecial 
Studies 



22.0 



0.4 
10.0 

3.5 
8,0 



Allocation based 
on size of the 
Region 



Equal Regional WDrk- 
load 



'Technical Assistance 
to states & Locals 

State and Citizen 
Requests 



Three Tiers 

0-20 = 1 
20-30 « 2 

304- = 3 

One per Region 



2% of Class A and 
NF5HAP sources 



One per Region 



30% of RCRA report 
(Weddle Memo of 11-23-84) 

Pour per Region 



STATIONARY SOURCE COMPLIANCE FY 1987 RESOURCE HOCfiL 
Part C " Direct Federal Pricing Victor 

E nforcenent Activities (in resource weeks) Planning AssUotions Derivation of input 

I. Initial Dovolopnent 
of Case 



A. S114 Letter 0.8 



B Actainistrativo Case l.l 
Dovelopment Inspections 

C. Litigation Case 2.1 
Dovoloqnent Inspections 

D. MCV Preparation & Issuance 0.5 



E. S113 Air Conferenco 
II. Aduinistrativo Orders 



0.5 



Docunentaton of Source 
Infonnation 

TVo Inspections Per 
Adsinistrative Order 

Tuo Inspections per 
Litigation Report 

CPA Issues an NOV to 
Every Enforcenent: 
Action 



IWo Times the Nurnbor 
of NOVs 

TVo Tifl»s the Nuiijer of 113 
Mainistrativo OoJers 

TVo Times the Nixiixjr of NONs 
and Litigation Reports 

iknixr of Litigation 
Rpr^rts and ffcirfwr of 
EPA 113 Adbinistrative 
Actions 

1.2 Timos the Kurbor 
of NOVs 



A. 5113 Aclbinistrative Orders 4.5 



B. Mninistrative Resolution 



3.0 



501 of 2&-75 Civil/ 
Msinistrativo Split 
of III Input will bo 
Adsinistrative Orders 

501 of 2&-75 Civil/ 
Msinistrative Split 
of III input will bo. 
Rooolvod Prior to 
Issuance of a S113(a) 
Ocdor 



These Include AH 
113(a) and (d) Orders 



C. Steoltor Orders 14.5 FY 86 Estimates of 

SI 19 Orders are 1 



117 



in 6 and 3 in 9. 



3 



ATTACffi«OT A 

STATIONARY SOURCE COMPLIANCE FY 1987 RESOURCE MODEL 



Part C - Direct Federal 
Enforceront Activities 

n. NESHAP Waiver Issuance 



Pricing Factor 
(in resource weeks) 



1. Confer with State and 0*2 
develop draft source 
inventory and send 

letter of notification 
of possible NESHAP appli- 
cability. 

2. Receive and analyze waiver 0.8 
request* 

3. ConAict inspections of 
sources requestinq waivers 

to determine adequacy. 1.2 

4* Analyze additional infer- 1.0 
mation and hold meeting. 



Planning Assumptions Derivation of input 



EPA-lead Cases 



50% of sources 



All sources 



CO 



All sources 



All sources 



ERLC 



\ 



i 



STATIONARY SCXJRCE O0HPLIA^XX FY 1987 BESOURTR HOCCL 
Part C - Dlroct Rsdoral PrlclnQ Factor 

Enforccroont Acclvltles ( In reaource wookn) Planning Asarotlons Dorivatlon of Inyyt 

5. Issuo KCSilAP Waivers 
to Coke Ovons 



(a) Ooke Ovens 0.7 

III. Technical Support to Civil/ 
Criiainal Actions 



66 



A. r.itlqatlon Report 



5.8 



ERIC 



B. Oonsont Docreo 



C. Litigation Preparation 

D. Judicial (full) 
Lltlnatlon 



12.0 

15.0 
20.0 



1. 25% of 40/60 
EPA/Stato Split of 
Significant violators 
(First of the FY sUrt 
.ounbors) 

2. 25% of 90/10 State/EPA 
Split of Violation Rato 
of Class A Sources in 
Other than Nonattalrmont 
Areas. 

3. 25% of Violation Activity 
of Dcnc/ttono Violators 
frcw Part C. VIII. 

50% of III A ♦ 30% of 
Active Docket 

70% of Active Dockftt 

20% of III A 



P^rt C - Direct Federal 
Enforcancnt Activities 

E. Contempt Actions 

1. Modifications 

2. Pinal Preparation 



IV, 



3. Trial 



ATTAaWENT A 

STATIONARy SOURCE COMPLIANCE FY 1987 RESOURCE HDCEL 



Pricing Factor 
(in resource weeks) 



5.8 



15.0 



20.0 



Technical Suppport to HoncctDpllanco 
Penalty Detemination 

A. Notice of Nonccmpllanoo 1,0 



Planning Assunption s Derivation of input 



fit Concluded Docket 
sources 

1,5% Concluded Docket 
sources 

II Concluded Docket 
sources 



51 of tlie nimber of 
Administrative Orders 



B. Review of Petition 0.5 

n. Prehearing Settlement lo,0 

D. Adjudicatory Hearing 12,0 

£• Judicial Rdview 15,0 



All Notices 
751 of Notices 
251 of Notices 
201 of Notices 



V. Monitor EPA Qnforcennent Actions 

A, Ekiforccnent Actions, 
Schedules, Hfeiiver- 



0.4 



1001 of 113 EPA 
Mninistrative Orders 
In Most Recent 
4 Quarters 



ATTAomrr a 



Part C - Direct Federal 
Enforcencnt Actlvlrlea 



STATIUlARy SOURCE OOMPLIAfXrE FY 1987 RESOURCE M3DeL 

Planning Assunptlona Derivation of In put 



Pricing Factor 
(in rosource weeks) 



Court Docroes 



VI. Cbservo ancj Roviow 
Insults of Stack 
TDsts for 
Dfi term! nation of 
Cnmplianco 



3.0 



2.5 



Partain to Tracking and 125% Active Concluded 
F\^lla^^ Inspections Docket Sources 



301 of EPA Active 
OoncluM Docket Sources 
201 113 (a) and (d) 
MQinistrative Ocders 
in Most Recent 4 Ouarters 
51 of USPS & NEStlAP 



vri. Vinyl Chloride NESHAP Enforce- 

A. Ftoergency Release Reports 

Rcc3ive report and 2.2 
determine preventa- 
bility if possible 
will follow up 

B. Semi-Annual Reports 

1. Review and analyze 3.5 
report for possible 
violations and 
follow up. 



751 of VC Inventory 



751 of VC Inventory 



121 



..iTPm^V A 



STATIOiARY SOmCfi OOKPLIANCE FY 1987 RESOURCE MOCpL 
Part C - Direct Federal Pricing Factor 

Enforcemctnt Activlries (in resource weeks) Planning Assunotion s Derivation of jnput 



VIII* Asbestos Derolition/ 
Renovation t^SHAP 
Enforcement 

A* Receive, record 
at>d analyze 10 da/ 
notice or citizen 
coiplaint of 2isbesto3 
denolition activity 
and folio/ up. 



3.5 



Less than ICl of 
notifications can 
be addressed 



About 20 work years of effort 
is dedicated to D&R follow up. 
Work years distributed to cover 
base program in each Region 
with additional work years based 
on ^>(i3t activity levels* 



IX. Contractor Listing 



4.0 



Estimate 



Regional utilization for 
most recent 5 Quarters 



STATIONARV SOURCE COMPLIANCE FY 1987 RESOURCE MODEL 



Part D ~ Monitoring of State/ 
Local CcxTpliance Programs 
and SurMx)rt Activities 

I. Tunoly and Appropriate 
Qiidance InpleraonUtlxxi 



Pricing Factor 
(in resource weeks) 



A« Review State aiid Local 2.0 
Doctmento for Consistency 
with Policy, Acceptability, 
and Enforceiibility 

B. OoncXict Meetings and 0.4 
Tfelephono Conversations 
with State/Local Progrens 
Providing Guidance and 
Technical Assistance 

II. Maintain COS 

A' state Agencies 4.0 

B. FXJnded Local Agencies 2^0 

C. CDS Data Entry and O.-OS 
analysis 

III. Contracts Management, 
Sfrjo&orship o£ an 
Conduct of workshop 

A. Preparation 5.0 

B. Presentation 1.4 
C- Task ^Vknagcm^nt 0.7 



Planning Assunptions Derivation of Input 



St£te assistance for 
policy and Ijoplenen- 
tation 



Monthl*/ follow up 
vic.acions 



CDS Inventory 



1^3 



One per State and 
local agency 



Class A, NSPS, 
NESHAPS Violators 



One per state agency 
Qdo per local <*gency 
One per source 



One per Region 

One per state 6 Fixal 

One. per 100 hrs of contract 
wor!c assignodnts 



ATTACHHEOT A 



STATIONARY SOURCE CX}MPLIANCE FY 1987 'RESOURCE MDDGL 



Part D Monitoring of State/ 
LDcal Ccmpliance Programs 
and Sui^)Qrt Activities 



Pricing Factor 
(in resource weeks) 



Planning Assunptions Derivation of Input 



IV. New Source ProgreaBB 



A. Applicability Extermi- 
nation 

B* PSD Pennit Issuance 

V. Direct EPA Support for 
St:ate Enforcement Action 



0.6 



3.0 



4.0 



Requested Assistance 



BACT/LAER Gearing- 
house Growth 

ORP Estimate 

1% of aass A, NSPS 
and NESHAP sources 



ATTAOMOT A 

STATIONARY SOURCE COMPLIANCE FY 1987 RESOURCE MODEL 



10 



Part E - Overview of 
State/Local Progragns 

I. Overview/Continuous 

Conpliance Inspections 

A. O/erview Inspections 

Prlraacy Inflections 



Pricing Factor 
(in resource weeks) 



1-5- 
2.1 



II* National Air AuJit System 
Mid-Year Evaluation 

A. State Agencies 4.0 

B« Local Agencies With 

Federal Fundinq SIPs 3.0 

III. CF>1 output Data MDnitoring 
System 

A* Evaluation of Perfonnance 2,5 
Specification 9est3 

B. Review and Evaluation of 0.8 
Excess Emission Reports 



Planning Assumptions Derivation of Inpu t 



3% of CDS inventory 

5% of all NSPS and 
NESIAPS 



4% CEH Subset 
Inventory 

20% of CEH Sources 



0,6 per State Agency 

0.6 per local agency 
with Federal funding 



1 per source 
1 per source 



ERLC 



C. Maintain CDS CEH Stibset 0.1 CEH Inventory 1 per source 

D. Field Audits of CEKs 1.1 125 

5% of CEH Inventory 1 per source 



Part F - SIP Revisions 
and Grants Manaqeront 



STATIONARY SOURCE COMPLIANCE FY 1987 RESOURCE MODEL 



11 



Pricing Factor 
(in resource weeks) 



I. Review of State/Local 
Inplaoentation Plan 
Revisions for 
Enforceability^ Attainwnt 
Redosignation, Bubbles, etc. 



Planning Assunfiptions Derivation of Inp ut 



0.4 



Estimate in a 230 



II, Section 105 Grants 
ftenageroent 

1* State Agencies 

2. Local /Agencies with 
Federal Funding 



1.0 
0.3 



One per State 
One per Local 



ERLC 



INPUT DATA - 3TATI0KARY SOURCE FY88 WOflJCLOAD hOOEL 



Region I Reg!on 2 Regions Region 4 Region 5 Region 6 Region 7 Region Q Region 9 Region 10 roi 



Active Docket 


12.0 


27.0 


20^0 


10.0 


53.0 


30.0 


12.0 


6.0 


18.0 


3.0 


191. 


Docket Concluded 


7.0 


6.0 


2.0 


4.0 


28.0 


4.0 


7.0 


4.0 


7.0 


1.0 


70. 


CEh Sources 


412.0 


189.0 


445.0 


741.0 


1004.0 


525.0 


277.0 


248.0 


271.0 


200.0 


4312. 


HSPS Sources 


53.0 


130.0 


162.0 


859.0 


552.0 


628.0 


" 171.0 


£78.0 


223.0 


69.0 


3145. 


NESHAP Sources 


51.0 


144.0 


90.0 


128.0 


272.0 


113.0 


17.0 


4.0 


121.0 


22.0 


962. 


Al Sources 


704.0 


952.0 


1583.0 


2734.0 


4014.0 


1465.0 


933.0 


478.0 


938.0 


424.0 


14225. 


A2 Sources 


1112.0 


1837.0 


905.0 


1983.0 


2305.0 


1370.0 


1319.0 


493.0 


1295.0 


749.0 


13368. 


Cor^ract Hours 


2609.0 


5097.0 


4061.0 


6161.0 


11368.0 


4S04.0 


2068.0 


2027.0 


3764.0 


M43.0 


43192. 



Smelter Orders 


0.0 


0.0 


0.0 


0.0 


0.0 


0.0 


0.0 


0.0 


0.0 


0.0 


0. 


Coke Ovens W&}^ar 


0.0 


3.0 


18.0 


9.0 


41.0 


2.0 


1.0 


2.0 


1.0 


0.0 


77. 


ASIPVlo. Hon-At. 


57.0 


99.0 


51.0 


37.0 


201.0 


36.0 


6.0 


7.0 


52.0 


13.0 


559. 


NSPS Viotstors 


3.0 


10.0 


10.0 


29.0 - 


47.0 


18.0 


6.0 


II. 0 


IS.O 


4.0 


153. 


PSD Violators 


0.0 


10.0 


3.0 


8.0 


12.0 


5.0 


0.0 


8.0 


5.0 


2.0 


53. 


NESHAP /lolstors 


2.0 


2.0 


13.0 


4.0 


13.0 


26.0 


0.0 


0.0 


0.0 


0.0 


60. 


^ Dsmottt'cn VIo. 


14.0 


37.0 


18.0 


2.0 


33.0 


2.0 


7.0 


3.0 


5.0 


3.0 


123. 


AppllcabimyEst. 


3.0 


1.0 


2.0 


9.0 


24.0 


30.0 


2.0 


12.0 


41.0 


5.0 


129. 


PSD IssueiK* 


1.0 


2.0 


1.0 


0.0 


1.0 


3.0 


3.0 


3.0 


8.0 


0.0 


22. 


Local Agoncles 


0.0 


4.0 


7.0 


17.0 


14.0 


7.0 


5.0 


1.0 


13.0 


4.0 


72. 


105 Grant Kg mt. 


6.0 


4.0 


6.0 


8.0 


6.0 


5.0 


4.0 


6.0 


6.0 


4.0 


55. 


Sf^nlf leant VIo. 


36.0 


27.0 


62.0 


56.0 


177.0 


24.0 


6.0 


21.0 


56.0 


12.0 


477. 


V- C Sources 


0.0 


7.0 


3.0 


6.0 


5.0 


20.0 


0.0 


0.0 


3.0 


0.0 


44. 


SP ft'Aistons 


34.0 


21.0 


47.0 


54.0 


118.0 


30.0 


23.0 


17.0 


45.0 


22.0 


411. 


.j^4eb9Siot Activity 
^Mm* Orders 


125.0 


222.0 


142.0 


81.0 


71.0 


24.0 


54.0 


92.0 


47.0 


18. C 


876. 


24.0 ' 


22.0 


13.0 


3.0 


74.0 


2.0 


8.0 


6.0 


18.0 


S.O 


175. 


ASIPVlo. Attain. 


100.0 


142.0 


88.0 


73.0 


322.0 


93.0 


20.0 


32.0 


•16.0 


67.0 


983. « 


tf)cln^rel«rs RCRA 


20.0 


37.0 


25.0 


30.0 


39.0 


26.0 


0.0 


•2.0 


7.0 


3.0 


198. 


Dpcket &}nctuded 


7.0 


6.0 


2.0 


4.0 


28.0 


4.0 


7.0 


4.0 


7.0 


1.0 


70. 



npdel-8a 



1S7 



2/18/ 



-123 



AaiVITY FR£OWNa-STAIIOK«YSOU!C£FYM WORKLOAD MODEL 





Region 1 


Region 2 


Region 3 


Region 4 


Region ; 


Al.Ptrformanco Stds. 


1.0 


3.0 


2.0 


3.0 


3.0 


II. SPfiS Monitoring 


1.0 


1.0 


1.0 


1.0 


1.0 


lil.A.FOIA 


37.3 


56.7 


51.6 


95.9 


131.6 


B.Reg.Rtvlew 


1.0 


1.0 


1.0 


1.0 


1.0 


Bl. incinentir Revlsv 


6.0 


11.1 


7.5 


9.C 


11.7 


II.AIr Toxics Studies 


4.0 


4.0 


4.0 


4.0 


4.0 


't. Ctso Development 












A. SI 14 Letters 


60.4 


139.9 


104.1 


66.4 


263.4 


B. AdminlstritfVe 


S9.9 


104.2 


77.5 


49.5 


211.1 


C. Litigitfvt 


22.0 


36.3 


26.5 


18.2 


77.6 


0. NOV Prtp/lseue 


40.2 


70.0 


52.0 


33.2 


141.7 


E. SI 13 Air Confer. 


46.2 


84.0 


62.4 


39.9 


170*0 


II. Admin. Orders 












A. SI 13 Orders 


1S.0 


26.1 


19.4 


12.4 


S2.6 


B. Admin. Resolution 


1S.0 


26.1 


19.4 


12*4 


S2.6 


C. Smelter Orders 


0.0 


0.0 


0.0 


0.0 


0.0 


D.ffiSKAPS WAIVERS 












1. Confer/Send Letter 


0.0 


3.0 


18.0 


9.0 


41.0 


Z.RecelvftWtfver 


0.0 


3.0 


16.0 


9.0 


41.0 


3. Inspect Source 


0.0 


3.0 


16.0 


9.0 


41.0 


4. Hold Meeting 


0.0 


1.5 


9.0 


4.5 


20.5 


5. Coice Ovens Wifver 


0.0 


3.0 


16.0 


9.0 


41.0 


III. CMI/Cdmlnal Acts 












A. LItigetion Reports 












l.Sfgniflcent violators 


3.6 


2.7 


6.2 


5.6 


17.7 


2. Attsinment/Other 


3.2 


5.9 


2.6 


2.4 


10.5 


3. Demo/Reno Activity 


3.S 


9.3 


4.5 


0.5 


8.0 


B. Consent Decrees 












1. SOX Of New Cases 


S.I 


6.9 


6.6 


4.2 


16.1 


2. SOX ActNaCockat 


6.0 


13.5 


10.0 


5.0 


26.5 


C. LUfgatlonPrap. 


6.4 


16.9 


14.0 


7.0 


37. r 


D. Judicial Actions 


2.1 


3.6 


2.7 


1.7 


7.2 


E. Contempt Actions 












1. Modifications 


0.4 


0.4 


0.1 


0.2 


1.7 


2. Trial Preparetlon 


0.1 


0.1 


0.0 


0.1 


0.4 


3. Trial e 


0.1 


0.1 


0.0 


0.0 


0.3 


IV. SIZO Program 












A. NONs 


0.7 


1.3 


1.0 


0.6 


2.6 


B.Petitlon Review 


0.7 


1.3 


1.0 


0.6 


2.6 



Modeh88 



2/16/67 



IPO 



ERIC 
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ACTIVITY FKOOENCY- STATIONARY 



ACTIVITIES 


Regions 


Region ' 


Al.PirformanctSltfs. 


2.0 


t.O 


It. SPMS Monitoring 


1.0 


t.O 


I1I.A.F0IA 


59.0 


45.4 


6.Reg.Rdv1tw 


t.O 


t.O 


61. InclnorettrRovlow 


7.8 


2.7 


ll.Alr Toxics Studios 


4.0 


4.0 


CI. CastDovelopmsnt 






A. SlMLetttrs 


S2.9 


23.5 


6. Admfnittritlvo 


39.4 


17.5 


C. migitlve 


14.5 


<5.4 


0. NOV Prtp/lseu« 


29. 5 


tt.8 


£.Sn3A<r Confer. 


31.8 


14.1 


li. Admin. Orders 






A. $113 Orders 


9.9 


4.4 


6. Admin. Resolution 


9.9 


4.4 


C. Smelter Orders 


0.0 


0.0 


O.NCSHAPS WAIVERS 






t .Confer /Send Letter 


2.0 


t.O 


Z.Recetve Wetvor 


2.0 


t.O 


3. Inspect Source 


2.0 


t.O 


4. Hold Meeting 


t.O 


0.5 


5. Coke Ovent Wilver 


2.0 


1.0 


nr. CMl/CHmlrtt; Acts 






A. Littgatlon Reports 






t. Significant Viol Iters 


2.4 


0.6 


2. Attainment/Other 


3.9 


0.7 


SrOemo/Reno Activity 


0.5 


1.8 


6. Consent Decrees 






1. SOX Of New Cases 


3.4 


t.5 


2. SOX Active DoclLet 


ts.o 


6.0 


C. Litigation Prep. 


21.0 


8.4 


0. Judicial Actions 


t.4 


0.6 


C. Contempt Actions 






{.Modifications 


0.2 


0.4 


2. Trial Preparation 


O.t 


0.1 


3. Trials 


0.0 


O.t 


IV. SI20 Program 






A. NONt 


0.5 


0.2 


B. Petition Review 


0.5 


0.2 



Mode1-88 



SOURCE nr88 W0ft)CL0A0 MOOtL 
Region 8 Region 9 Region 10 TOTAL 



1.0 


2.0 


1.0 


19.0 


1.0 


1.0 


1.0 


10.0 


t9.5 


47.1 


23.9 


571. t 


t«0 


1.0 


t.O 


10.0 


0.6 


2.1 


0.9 


S9.4 


4.0 


4.0 


4.0 


40.0 


29.6 


66.3 


29.8 


876.3 


22.0 


49.1 


22.2 


652.5 


8.1 


18.4 


6.2 


2';C.2 


14.8 


33.1 


H.9 


438.2 


17.8 


39.8 


17.9' 


525.6 


5.5 


12.3 


5.5 


163. t 


5.5 


12.3 


5.5 


163.1 


0.0 


0.0 


0.0 


0.0 


2.0 


1.0 


0.0 


77.0 


2.0 


t.O 


0.0 


77.0 


2.0 


t.O 


0.0 


77.0 


t.O 


0.5 


0.0 


38.5 


2.0 


t.O 


0.0 


77.0 


2.1 


5.S 


1.2 


47.7 


0.9 


t.8 


1.9 


33.5 


0.8 


1.3 


0.8 




t.9 


4.3 


t.9 


56.0 


3.0 


9.0 


t.5 


95.5 


4.2 


12.6 


• 2.1 


133.7 


0.8 


1.7 


0.8 


22.4 


0.2 


0.4 


0.1 


4.2 


O.t 


O.t 


0.0 


t.t 


0.0 


O.t 


0.0 


0.7 


0.3 


0.6 


0.3 


8.2 


0.3 


0.6 


0.3 


8.2 
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AaiVITY FKOUENCt - STATIOHARY SOURCE FYM WOftXLOAO MOMl 



ACTIVITIES 


Roglon 1 


Region 2 


Region 3 


Region 4 


Region 9 


C. PrihttKog SettU 


0.6 


1.0 


0.7 


0.9 


2.0 


0* AU HttrHg 


0.2 


0.3 


0.2 


0.2 


0.7 


C* Ju^cltlRtvftw 


0.0 


0.1 


0.0 


0.0 


0.1 


V. Konttorlng 












A. Cnforctmtnt Actm. 


24.0 


22.0' 


13.0 


3.0 


74.0 


B. Court Otcrtts 


6.6 


7.9 


2.9 


9.0 


IS.O 


VI. Obttrv«/Rev1«w 












I* Coniont Otcrtti 


2.1 


1.6 


0.6 


1.2 


6.4 


2. 20X of I13(t]li(d) 


4.6 


4.4 


2.6 


0.6 


14.6 


3. 5X of KSPSACSHAP 


S.2 


13.7 


12.6 


49.4 


41.2 


Vii* Vinyl Chloride Cnf. 












A. EmtrsmcyRtport 


0.0 


9.3 


2.3 


4.9 


3.6 


B. Sem>'annutl Rtport 


0.0 


9.3 


2.3 


4.9 


3.6 


VIII. Otmo/Rtno Cnf. 


129.0 


222.0 


142.0 


61.0 


71.0 


IX. Contrtctor Lilting 


0.0 


0.0 


0.0 


0.0 


0.0 


0.1. T/A Ifflpiimtnt 












A. Rt/'iW Stttt Action 


6.0 


6.0 


13.0 


29.0 


20.0 


B. hotAhly Ktitlngs 


162.0 


233.0 


162.0 


143.0 


363.0 


ll.hilntein COS 












A. Stitt Agtnclsi 


6.0 


4.0 


6.0 


6.0 


6.0 


B. Lo«i1 Agtnc1«» 


0.0 


4.0 


7.0 


17.0 


14/ 


c. nitnitin CDS 


1920.0 


3063.0 


2740.0 


S704.0 


7143.0 


Ml.Contrtct Kgmnt. 












A.Wcrkshop Prtpirt 


1.0 


1.0 


1.0 


1.0 


1.0 


B. V/orkihop Prtitnt 


6.0 


6.0 


13.0 


29.0 


20.0 


C. Tilk Hentgtmtnt 


27.0 


91.0 


40.6 


62.6 


113.7 


IV. Hnt Sourct Progm 












A. AppiictDiiiiy Ult. 


3.0 


1.0 


2.0 


9.0 


24.0 


B. PSO Ittusnct 


1.0 


2.0 


1.0 


0.0 


1.0 


V. Stitt £nf. Actions 


19.2 


30.6 




97.0 


71.4 


Ci. Compllenet/Ovtfvw. 












A. Overvltw lnip«ct1on 


57.6 


91.9 


62.2 


171.1 


214.3 


B. Primacy Iniptctlon 


9.2 


13.7 


12.6 


49.4 


41.2 


II.KAASActMtlM 












A. stite Agtnclti 


3.6 


2.4 


3.6 


4.B 


3.6 


B. Funded Locili 


0.0 


2.4 


4.2 


10.2 


6.4 


III. an SysttmtRevlv 












A. PST £velu4t1on 


0.0 


0.0 


0.0 


0.0 


0.0 


B.R«v1ew £ERs 


62.4 


37.6 


09.0 


146.2 


200.6 
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ACTIVITY FKOUEHCr- STATIONARY SOURCE nrMWORHLOAOMOOCL 



ACTIVITIES 


Rtglon 6 


Region 7 


Rfgfon 0 


Region 9 




TOTAl^ 


C< Prthtiring S«tt1t 


0.4 


0.2 


0.2 


O.S 


0.2 


6.1 


0. ALJ Ntiring 


0.1 


0.1 


0.1 


0.2 


0. 1 


2.0 


E. Judlelil Rfvltw 


0.0 


0.0 


0.0 


0.0 


0.0 


0.4 


V. nonUorlOQ 














A. Enforeimtnt Aetm, 


2.0 


0.0 


6.0 


10.0 


S.O 


175.0 


6. Court Oterttt 


S.O 


0.0 


S.O 


0.0 


1.3 


07.5 


VI* Obscrvt/Rfvlfiw 














1* ConstntDtcrtti 


1.2 


2.1 


1 Z 


2.1 


0.3 


21.0 


2. 202 of n3(e}fii(d} 


0.4 


1.6 


1.2 


3.6 


1.0 


35.0 


3. it cfNSPS/NCSHAP 


37.1 


9.4 


14.1 


17.2 


5.6 


205.4 


VII. Vtnyl ChloMdt £nfv 














A. Emtrgtr«cy Rtport 


IS.O 


0.0 


0.0 


2.3 


0.0 


33.0 


9. StmHnmjil Rtport 


13.0 


0.0 


0.0 


2.3 


0«0 


33.0 


VIII. Demo/Rino Enf. 


24.0 


54.0 


92.0 


47.0 


10.0 


076.0 


IX. Corrtrictor Uitlng 


0.0 


0.0 


0.0 


0.0 


0.0 


0.0 


0.1. T/A Impltmtnt 














A.Rovltw StiU Action 


12.0 


9.0 


7.0 


19.0 


0.0 


127.0 


6. Monthly Hitting 1 


173.0 


32.0 


SO.O 


113.0 


.04.0 


1755.0 


ll.ntlntiinCOS 














A. Stite Agtnciet 


S.O' 


4.0 


6.0 


6.0 


4.0 


55.0 


6. Loctl Agtnelts 


7.0 


S.O 


1.0 


13.0 


^.0 


72.0 


C. MtlnttinCOS 


3375. 0 


2440.0 


I2S3.0 


2577.0 


1284.0 


31700.0 


Ml.Corrtrtct Mgmnt. 














A.Workshop Prtpire 


1.0 


1.0 


1.0 


1,0 


1,0 


10.0 


6. WorkihoD Prosint 


12.0 


9.0 


7.0 


19.0 


0.0 


127.0 


C« Tttk Minigtmint 


43.0 


20.7 


20.3 


57.6 


M.4 


431.9 


|V. N«w Sourco Progm 














A. ApplicibnUy Ott. 


30.0 


2.0 


2.0 


41.0 


S.O 


129.0 


6. PSO ltiu«nct 


3.0 


3.0 


5.0 




0.0 


22.0 


V. sttteEnf. ActVorti 


33.0 


24.4 


12.5 


2S.0 


12.0 


3r.o 


El. ComplltnciyOrorvw. 














A. Overvltw lntp«ction 


107.3 


73. n 


37.6 


77.3 


30,3 


951.0 


6. Primicy Iniptctlon 


37.1 


9.4 


14.1 


17.2 


3.6 


205.4 


It.KAAOAttMtiM 














A. Stttt Agtnclts 


3.0 


2.4 


3.6 


3.6 


2,4 


33.0 


6. FundtdLocilt 


4.2 


3.0 


0.6 


7,0 


2,4 


43.2 


III. CCnSytttmt Rtvlw 














A. PST Eviluation 


0.0 


0.0 




0.0 


0.0 


0.0 


8.R«vltw EERt 


103.0 


SS.4 


4^.6 


54.2 


40.0 


862.4 



f1odt1-B8 2/10/07! 
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AaiVITY FKOUCNCr - STATIONARY SOURC£ rttt WORXIOAO HOO£L 



ACTIVITIES 


Rtglon I 


Rtglon 2 


Rtglon 3 


Rtglon4 


Rtglon 9 


C. riifntilnanSubstt 


4IZ.0 


109.0 


44S.0 


741.0 


1004.0 


D. FttidAudtt CCHi 


Z0.6 


9.3 


22.3 


37.1 


SO. 2 


Fl. tPA/Statt Support 












A. StPRtvttlont 


W.O 


21.0 


47.0 


54.0 


110.0 


5.1. Stitt Agtneitt 


6.0 


4.0 


6.0 


0.0 


6.0 


2. Locil Agtnelfs 


CO 


4.0 


7.0 


17.0 


14.0 
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Aamrt FfiEoucHCY-STATio»u«YS''^nfM workload model 



AaiVITlES 




Rtgion? 


RtglonO 


Rtg{c4 9 Rtglon 10 


TOTAL 


C. MttiKDnCCnSubitt 


S2S.0 


277.0 


249.0 


271.0 


200.0 


4312.0 


0. FUld Audit oris 


29.3 


13.g 


12.4 


13.6 


10.0 


21S.6 


Fl. CPA/Stit* Support 














A. SIPRtvitfont 


30.0 


23.0 


(7.0 


43.0 


22.0 


411.0 


5. 1 . Stito AgtncUt 


S.O 


1.0 


6.0 


6.0 


4.0 


ss.o 


2. Loci) AgcncUt 


7.0 


S.O 


1.0 


13.0 


4.0 


72.0 
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KSOURU WtCK? / WOlKYtAR DISTRIBUTIONS - STATIONARY SOUKl FYU WORKLOAD MOOCL 



AaiYiTICS 


Rogion 1 


Rtglon2 


Rogion3 


Rtglon4 


Rtgton 5 


ALPtrformtnct Stds* 


IS.O 


4S.0 


30.0 


4S.0 


45.D 


II* SPnS Monitoring 


22.0 


22.0 


22.0 


22.0 


22.0 


III.A.FOU 


M.g 


23.S 


20.6 


38.6 


!2.7 


S.Rog.Rtvliw 


10.0 


10.0 


10.0 


10.0 


10.0 


81. InclntrtttrRtvltw 


2I.D 


38.9 


26.3 


3i.5 


4t.C 


ll.AlrTojdci Studitt 


32.0 


32.0 


32.0 


32.0 


32*0 


CI. Cttt Dtvtlopmtnt 












A. SIHltlttrs 


M.3 


112.0 


63.3 


53.2 


226.7 


8. AdmlnUlrittvt 


65.8 


114.7 


8S.3 


54.4 


232.2 


C. Litlgittvt 


46.2 


80.4 


sg.8 


36.2 


162.9 


D. NOYPrtp/lstut 


20.1 


33.0 


26.0 


16.6 


70.9 


C. SMS Air Confer. 


24.1 


42.0 


31.2 


19.9 


85.0 


II. Admin. Ordtrs 












A. SnSOrdtrs 


67.3 


1P.3 


87.2 


55.7 


237.3 


8. Admin. Ratolutfon 


44.g 


78.2 


58. i 


37.1 


158.3 


C. SmtUtrOrdtrt 


0.0 


0.0 


0.0 


0.0 


0.0 


D.NCSKAPS WAIVERS 










> 


I.Conftr/Sfndlttttr 


0.0 


0.6 


3.6 


1.8 


8.2 


Z.RtCttvtWttvtr 


0.0 


2.4 


14.4 


7.2 


32.8 


S.lntptelSojrct 


0.0 


3.6 


21.6 


10.8 


49.2 


4. HoldMttllftg 


D.O 


1.3 


g.o 


4.3 


20.5 


S. CoktOvtn Wttvtr 


0.0 


2.1 


12.6 


6.3 


28.7 


III.CMI/CrlmlntlAcls 












A. Ltltgallon Rtporta 












I. SignlflcintVtolitors 


20.g 


13.7 


36.0 


32.5 


102.7 


Zt AtUlnmtnt/01h«r 


18.3 


34.2 


14.9 


13.8 


60.6 


Dtmo/R«noAettvity 


20.3 


53.7 


26.1 


2.9 


46.4 


8. Conttnt Dtcrtsa 












1. SOX OflUwCstM 


61.5 


107.1 


79.7 


50.9 


216.9 


2. SOX ActNtDocktt 


72.0 


162.0 


120.0 


60.0 


318.0 


C. LHIgitlon Prtp. 


126.0 


2S3.S 


2t0.0 


105.0 


356.5 


D. Judicial Acttona 


41.0 


71.4 


53.1 


33.9 


144.6 


C. Conttmpt ACtloni 












l.nodiftcttlona 


2.4 


2.1 


0.7' 


1.4 


9.7 


2. Trill Preptrtllon 


1.6 


1.4 


0.3 


0.9 


6.3 


3. Trials 


1.4 


1.2 


0.4 


0.8 


5.6 


lY. SI20 Program 












A. hOHi 


0.7 


1.3 


1.0 


0.6 


2.6 


8.PttUion Rrvltv 


0.4 


0.7 


0.3 


0.3 


1.3 
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•l^UW WtEM / WOftCTIAS OISTRIBUTIO«S - STATIOURY SOURCE nf»8 WOttlOAO ROCEl 



ACTIVITICS 


RtgionS 


Rig ion 7 


Rigion 6 


Rtgion9 Region 10 


TOTAl 


Al.PtrformcnctStdt. 


30.0 


IS.O 


13.0 


30.0 


13.0 


203.0 


II. SPtiS Monitoring 


22.0 


22.0 


22.0 


22.0 


22.0 


270.0 


III.A.FOIA 


25.6 


ia.2 


7.8 


ia. 


9.6 


220.4 


B.Rtg.R«v1«w 


10.0 


10.0 


10.0 


10.0 


10.0 


100.Q 


6Ii lncinirtt«rR«v}«v 


27.3 


9.S 


2.1 


7.4 


3.2 


207.9 


II.AirToxIci Slu^ii 


32.0 


32.0 


32.0 


32.0 


32.0 


320.0 


Ct. CattDcvtlopmiftt 












A. S1H Lttttri 


42.3 


la.o 


23.7 


S3.0 


23.a 


701.1 


6. A^mtniitritivo 


43.4 


19.3 


24.3 


34.0 


24.4 


717.7 


C« Lttlgstivt 


30.4 


J3.5 


17.0 


sa.7 


17.1 


504.3 


0. NOVPrip/ltiut 


13.2 


3.9 


7.4 


16.6 


7.4^ 


219.1 


La 9 I IJ Air bOnilra 


IS. 9 


7. 1 


a.9 


19.9 


a.9 


262.9 


It. Admin. Or<Tt 












/i. S1130r4«ri 


44.3 


19.7 


24.a 


33.2 


23.0 


734.0 


6. Admfn. Rtsolutlon 


29.6 


13.1 


I6.S 


36.a 


16.6 


409.4 


C. Smilttr Orders 


0.0 


0.0 


0.0 


0.0 


0.0 


0.0 


O.NCSHAPS WAIVERS 














l.Confir/Stn^Littir 


0.4 


0.2 


0,4 


0.2 


. 0.0 


13.4 


Z.Rtctiv* Waivsr 


1.6 


0.0 


1.6 


o.a 


0.0 


61.6 


3.fnip«ct Sourct 


2.4 


1.2 


2.4 


1.2 


0.0 


92.4 


KolcfKiotfng 


1.0 


0.3 


1.0 


o.s 


0.0 


30.5 


5. CoktOy«ntWt(v«r 


1.4 


0.7 


1.4 


0.7 


0.0 


53.9 



tit. CMl/CrlmtntI Acti 
A. Utigitlon Rtporti 



1. Signirictnt Vfolttort 


13.9 


3.3 


12.2 


32.5 


7.0 


276.7 


2. Atttinmtnt/Oth«r 


22.3 


3.a 


3.4 


10.2 


10.7 


191.2 


3. D« mo/Reno Activity 


2.9 


10.2 


4.4 


7.3 


4.4 


_170.4 


a* ConiintOtcrtti 














1. SOX OfKewCtsti 


40.5 


la.o 


22.7 


51.6 


2?.0 


671.6 


2. SOX ActlvtDocktt 


10O.O 


72.0 


36.0 


100.0 


la.o 


1M6.0 


C. LitigitionPrtp. 


315.0 


126.0 


63.0 


109.0 


31.3 


2003.S 


0. JuiiicttI Actiofli 


27.0 


12.0 


13.1 


34.4 


13.2 


447.7 


C. ConttfflM Actions 














I.Ho^ificitlont 


1.4 


2.4 


1.4 


2.4 


0.3 


24.4 


2. Trial Prtpsritlon 


0.9 


1.6 


• o.<» 


1.3 


0.2 


is.a 


3. Triali 


O.a 


1.4 


O.B 


1.4 


0.2 


14.0 


tV. SI20 Program 














A. HONS 


0.5 


0.2 


0.3 


0.6 


0.3 


0.2 


B.PatltionRtvltv 


0.2 


0.1 


0.1 


0.3 


0.1 


4.1 
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KSOUfXt WtE« / WOtaCYtAR OISTSIWIIONS - STATIONARY Stmt FYtS WORKLOAD tlOO£L 





Region 


\>* rrvnf irin^ afidt 


3aD 




9 9 
fta4 




OaD 


V HnnltnHfvi 






Q A 
VaO 




9A T 
&Oa J 






l> Conisnt Qc^rssJ 


Sa3 


9 9 AT Af llTf*l 

Z* 20* 01 


IZaO 


!#• TV* Ql AorMn^^Ml^r 


IT A 
1 JaU 


Vlf. Vlfwl Chlorlda Fnf 

111* Vlllf 1 VvilVI IWV ^111 • 




Aafcinvivvncy Mf porn 


OaO 




OaO 


Villa Otmo/Pono Cnf a 


I25a0 


it. Cfintfielor LtitlfXl 

lAa Wll«SS%%VI *»#*i»np 


OaO 


wata Ifnpi vin V<l% 




A R«vf IW Stftta AftlAA 

^an^TIW" 4lViV AktlVHl 


19 A 


Ba Monthly Hetting) 


64a6 


Itahtintiln CDS 




A. St its Assnclsi 


IBaO 


Ba LpctlAO^nclo) 


A A 
UaU 


C. Hiintiln CDS 


M A 
WaU 


III t^nn4rif( Mflmnt 




^a tTor*#nop r rfpir* 


SaO 


va rTwrKlMWp rrVlViH 


Ba4 


Va 1 v«ih ■ •■my viiivm 


IBa9 


iTa ncwaourcf rro^in 




Aa APPIICVDilliy Vila 


laO 


ua rSV ll«U«nvV 


3aO 


VaStlttCnfa ACttOfl) 


74a 9 


Cla Compliioct/Ovirvwa 




Aa Ovirvltv Insptctlon 


BBa^^ 


Ba Prlmicy Inipectlen 


10a9 


llaNAASACttvltltl 




Aa Stit«Ag«nC(ti 


MM 


Ba FuftdtdLoctli 


OaO 


Ilia CChSrsttmsRtviw 




Aa PSTCvituiUon 


0.0 


Ba Review CCRi 


BSa9 



Region 2 Region 3 Region n Regions 



VaD 




4 A 


19. B 




9 Q 
Z.« 


1 Q 


7.9 


1 A 
laO 


0.7 


0.3 


2.0 


Ba0 


3.2 


1.2 


29.6 


99 K 


/. 9 


K A 

13.0 


1A^ A 
109.0 


4aS 


1.3 


3.0 


21.0 


1 1 A 


O. 9 


1.9 


37.0 


O^a A 


01.9 


19X 4 


I03a0 


UaB 


3.0 


9.9 


4.3 




7.9 


13 It 


IX 1 
19a 1 


999 A 


149 A 


61.0 


71 A 


OaO 


0.0 


0.0 


0.0 


lA A 


9A A 


V\ A 
9U.U 


4n A 


lAl 9 


64|6 


V> 9 


9T? 9 


(ZaO 


la.o 


24.0 


IB.O 


fl A 

DaU 


14 A 


T4 A 
^.0 


9A A 


133.2 


137.0 


263.2 


357.2 


t A 


t A 
9.0 


t A 
9.0 


X A 
9aO 


11.2 


ia.2 


33.0 


21.0 


33.7 


2B.4 


43.1 


79.6 


A K 


1.2 


3.4 


14.4 


B.O 


3.0 


0.0 


3.0 


U9.S 


106.9 


222.3 


276.6 


i37.B 


123.3 


256.7 
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Mr. Synar. This includes a workload model for resources for the 
entire stationary source program for fiscal year 1988 including the 
asbebtos NESHAP. Now let's talk a little about how this was put 
together because I think it provides us an idea of what's going on 
in this program here. Mr. Emison, do I understand correctly, that 
based upon actual experience, you gather data regarding the time 
required to do various activities. For example, the number of notifi- 
cations received, the time processing and responding to notifica- 
tions, and time preparing cases. Those types of things are collect- 
ed? 

Mr. Emison. We get that information and 

Mr. Synar OK. Because the budget process has to start so far in 
advance, the data used to plan for this fiscal year, 1988, was actual- 
ly data from fiscal year 1986, isn't that correct? 

Mr. Emison. That sounds about right on the leadtime. 

Mr. Synar. So as we discussed earlier, the asbestos NESHAP no- 
tifications to EPA increased by almost 60 percent from 1986 to 
1988. So, by using the 1986 data, the workload model for fiscal year 
1988 actually tends to understate the workload, doesn't it? You can 
say yes. 

Mr. Emison. Yes, sir. 

Mr. Synar. OK. Nobody else can see you. So then you assume 
that less than 10 percent of the notifications can be addressed. 

Mr. Emison. In terms of following up with the 

Mr. Synar. Right. 

Mr. Emison [continuing]. EPA inspectors. That's what the 

Mr. Synar. Yes. So let's look at page 7 of the document, if we 
could. Now the first line contains the full-time equivalents needed 
for the overall air program. That's based upon the actual activities 
for 1986. That's page 7. Now it was projected that the program 
would need 473.7 full-time equivalent staff by fiscal year 1988. Are 
you there yet? 
Mr. Emison. Fm not with you yet. 

Mr. SY^;AR. It's page 7. Just count seven down. It says "FTE dis- 
tribution summary." 
Mr. Emison. OK. 

Mr. Synar. All right. So the first line containc the total full-time 
equivalents needed for overall air program babied upon actual ac- 
tivities. And it was projected to need 473 full-time equivalent staff 
for Pascal year 1988. Now here's the problem. As you look further 
down this chart, after calculating th3 number of people needed, a 
variety of adjustments including an across-the-boaid cut of Sb per- 
cent was made. So at the very time that the workload for the as- 
bestos NESHAP program was almost doubling, Mr. Emison, cut- 
backs were being made in the air program so that you couldn't 
even keep up with the 1986 workload. Is that correct? 

Mr. Emison. What this represents is a, an unconstrained esti- 
mate of what it would take to operate stationary source program in 
the regional offices. We didn't take that unconstrained estimate 
and ratio it back, making the adjustments that you're talking 
about in here, to get to the level of resources that we have avail- 
able to us. That you have appropriated money for. 
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Mr. Synar. The point is you couldn't even deal with the 1986 
workload with the amount of personnel and resources you had, 
could you? 

Mr, Emison. After we ratcheted back. 

Mr. Synar. Right. 

Mr. Emison. Yes, sir. 

Mr. Synar. All right. Now, let's look for a minute at the data in 
region n, which includes New York and New Jersey. Now neither 
State has a del^ated program, although New York just recently 
adopted its own regarding asbestos. In region IT, there are two full- 
time and eight part-time NESHAP inspectors. Now those eight in- 
spectors can spend 10 percent of their time working on this pro- 
gram, bringing the grand total of Federal inspectors to 2.8 for the 
States of New Jersey and New York. Now, with as much renova- 
tion and demolition activity that goes on in those States, how seri- 
ous a threat to lawbreakers do you think, Mr. Emison, 2.8 inspec- 
tors are going to be? 

Mr. Emison. It's certainly not an enormous number of people to 
apply to it. Congressman. 

Mr. Synar. So in other words, lawbreakers are pretty well on 
notice that they're not going to be reviewed very carefully. Are 
they? 

^ Mr. Emison. I don't know if I could reach that conclusion. But 
it s certainly not an enormous number. 

Mr. S^AR. All right. Let me ask unanimous consent at this time 
that an article which recently appeared in the New York Times be 
included into the record. 

[The article follows:] 
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Asbestos Buildings Go Begging 
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Asbestos-Filled Buildinors Harder to Rent or Sell 
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aad to lacreax« Uie bterzst rate it 
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Flr»t Wbttbrop Cnporatloa G.E'» 
panacr, atrced that the effort to reft- 
ntac9 the tuikUng raa kuo dlfncuUy 
becaufa 'tf axbenos. GutbtaaU phM 
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tlnute buyer. Mitsui of Japan, cut Iti 
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wai J SL Gordon Company, the real 
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Several notable 
deals are said to 
have been affected 
by asbestos. 

nancad sussesis that atbestos Is a 
hurdle that can be cleared, Inde^ a 
minority of r%»l esute pnfesslcnals 
lake the view that asbest' t has aim- 
ply Ucoma another cctt cf ddng 

Ibey calculate the cost of asbestos 
removal at $5 to a s<iuare foot, de- 
peadlmi 00 whether the material Is 



utiw — "tic.* ■ uuiuws num remain 
vacant while Uje asbestos U belAS rv^ 
nuved. And they estimate how much 
less rent an asbestos buikUoc cut 
command. 

Vity also say itat while more cost- 
ly, financing of Cibest^s<onulnlnt 
bulklinas can b^ obutned. Although 
rules Of thumb are rouglv lending ex- 
perts say asbestos can ktcreasa the 
interest rale on a lean by one^ulf to 
oneptrcenUgepolnL 

''If the conditions are right if (he 
risks can be kleaOf led and managed 
- peoBle will lend," wld Cralg*M. 
Hatkoff. a inanaging Olrector of the 
Chemial Realty GroupL the real es- 
ute arm of the t^wmlcal Bank. 
When It^NM a Problem 

Other experts note that asbestoa U 
often not a problem for instance, 
w!xn It la vyrapped around a few 
pipes la a buIUlng'a boiler room. 
Otiiers note that In Utw Ycri^ City, 
such factors as tocatknaro fsr more 
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asbestos. 

"I'd rather have an asbestoa-flUed 
building on Paik Avenue than a dean 
building on Second Avenue." said 
John Forelle. a partner at Simpson 
ITiacher & Bartlett. a law firm that 
represents Japanese faivextors in real 
estate. 

Stiir. a growing nurabTrof peopls la 
the real estate Industry want to avoid 
atbestos-f UkJ buUdlngs. 

Besides worrying about the cost of 
renwvlng the asbestos, these people 
luve another worry: Kownuichlend. 
ers or owners will have to pay if they 
are sued by cancer victims for own- 
Jg^onnnancing a btMkUng that has 

Although there have been no court 
cases dealing with the Issue, building 
ojw«« wouM appear mors vulner- 
able than lenrHn. Owners of proper- 
ties of all types are responsible for 
malnulning ufe coodilions U\ii4o 
their buikUngs. 

Lenders Also PaarftiJ 

But lenders also fear being taken to 
court by victims of Ubiess who might 
argue that the lenders never should 
have f acitiuted the saleof a butkling. 
. "'i?*»dy*»fMUy«whowfartI>e 
tUbildy extends.- said Mr. SItomer. 
the asbestos lawyer. "Banks are con- 
cerned that if th^ foreckisc on the 
buUdlng, they are responsible for that 
asbestos. 

^In fact, according to Mr. SItomer. 
the concern does not ctop there. Be- 
cause Feilerat and suta laws dlcute 
how asbestos shall be tranqnrted 
and dlnosedoi; banks fear they could 
be sued if the asbestos is calsbandled 

MiSfitt"'""'' 

Yetanotherfear.beandotberssay. 
U that asbesifis laws will become 
stricter. pUckig greaur pressure on 
buikiing owners to remove asbestos 
and making loan def aulu more likely. 



The result is great uncenalmy. real 
estate experts say <— more tmcer<{ 
uinty than maay lenders are wUlk\g^ 
to bear. The net result could be fewcrj 
players In real esute lending. stiliS 
hlpier wu CQ loans, and mghet) 
rents u landlords pau on their M 
creased cosu to tenants. f 
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Mr. Synar. Now this article describes the difficulty building 
owners in New York have encountered trying to sell buildings 
which contain asbestos, Mr. Emison. Under these circumstances, I 
think it's reasonable to expect that there will be increased market 
pressure to get asbestos out from buildings, is that correct? And 
that New York's not prepared either, are they? 

Mr. Emison. The State of New York? 
' Mr. SyNAR. Yes. 

Mr. Emison. They don't have a large number of people inspect- 
ing. And they have not delegated, they have not taken delegation 
of the program. 

Mr. Synar. All right. Your data shows an increase in NESHAP 
inspectors for 1989, bringing the number of full-time inspectors to 
10, which includes adding another inspector to region II. But even 
that's not enough, is it? Given what the demands of New Jersey 
and New York, is it? 

Mr. Emison. It wo aid be very hard to inspect all of those with 
those resources. 

Mr. Synar. Just 10, that's correct. Now, we've been focusing here 
on inspectors, but the fact is also, Mr. Emison, that when you make 
these kind of across-the-board cuts, the whole process is affected. In 
fact, the reductions mean reductions in enforcement actions that 
are issued.^ It also means enforcen..nt actions followed up on too, 
it's just hot inspections, is it? 

Mr. Emison. What it does, it ratios back on the guidance, the 
ability to provide guidance, the number of people providing the 
oversight, of the overall program, not just the inspections. 

Mr. Synar. So the overall program is cut back, all the way 
through. 

Mr. Emison. Yes, sir. And this part is not unique to asbestos. 
That's an artifact of the way we approach the workload problem. 

Mr. Synar. I hear you. Now I'd ask unanimous consent at ^his 
point, that a summary -heat of concerns identified by EPA regions 
in this program as part of the recent budget process be included in 
the record. 

[The information follows:] 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

ft4lCf)«ttrHrtS<iU<}tr)o 
PMtMtlphla. Pinnfytv«nl4 isi07 

Draft Analysis of Asbestos IAN 1 9 tiSfl 

SUBJECT: Doaolition/Rtnovation Resource Allocotion date?"*" 
and Expenditures ^ - ^ 




FROM: Barnard E* TurlinL 

Air Ehforcenent Bsinch 

TO: Air Coiapliance Branch Chiefs, Kegion II, IV, V, VI, IX 
Air Program Branch Chiefs, Rsgion l, vil, VIII, X 

^■^^'i*****^""*** *^ Air Branch Chiefa' Hteting in Las 
Vogas, Region m agreed to conduct a survey of the Regional 
aaoestos programs, one of the purposiis of the survey 'was to 
•vaiuate and compare the amount of resources that the Regions 
actually expended in implementing the program versus the 
amount of resources that the Regions are presently allocated 
in the workload model. 

Attached is a draft compilation of the data collected 
and an explanation of the method we used to collect and 
evaluate the data. Table 1 is a summary of Uie PTEs that 
wore allocated and expended for implementation of the asbestos 
demolition/renovation programs. lie estimated the PTE 
expenditures from the data that was supplied to us by each 
of your RegXonal Asbestos Coordinators (RACs) and from data 
that WIS extracted from Headquarters* SPMS summary. 

table 2 is a compilation of the FY-87 statistics obtained 
from Headquarters* SPHS summary and from efch RAC. This 
data wa» used to estimate PTE actually expended. Table 3 
indicates the pricing factor that was assigned to each 
particular activity listed in Table 2. The pricing factors, 
?f •iS^5« f" further detail in Table 3, were derived from 
the PY-88 Workload Model, where possible, and through our 
best estimate and other Regional estimates of the time expended 
f or Mch activity. Ue -also canvassed the RACa for uses and 
needs of additional resources if made available. 

I remind you that this package and analysis is a draft. 
Please review the data for your Region and advise me of 
any revisions or suggestions you may have. Responses are 
nr^eded as quickly as possible, preferably within five (5) 
days, since we may want to use this data in the PY-89 resource 
(aodel. After receiving your comments, I'll finalize the analysis 
and forward it to John Rasnic. 

Thank you for your cooperAtion and asslatanca In thM study. 
If you have any questions or coaaents concerning this study, 
please call me at (PTS) 597-3989 or Ron Pattecson of my 
staff at (PTS) 597-6550. ^ 



Attachments 
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NCCDS FOR ADDITIONAL RESOURCES 

• Pesrforra field work to verify notices. (Region 1} 

• Develop a more effective and comprehensive non-notifier 
detection program. (1,3,5,9) 

• Hire personnel to analyze and record asbestos removal 
notices and possibly input the notices into a personal 
computer or into CDS. (2,5,9) 

• Hire technical personnel to respond to telephone inquiries, 
congressionals, fOIAs and other corxfespond^ce. (2,4,6,9) 

• Procure safety equipment, cameras to document violations, 
and conduct additional inspections. (2,3,8) 

• Procure and utilize a personal computer to track 
notifications. (4) 

• Receive more- training in conducting inspection. (2,6) 

• Conduct more detailed investigations of the information 
provided in the asbestos removal notifications, possibly 
by hiring a civil investigator for these duties. (3) 

• Establish better filing and tracking systems. (4,10) 

• Dedicate more time to overview delegated agencies. (4,5,7) 

• Inspect every active contractor at least once per year. (8) 

• Pursue more enforcement cases targel ,ed to overfiling on 
stato-discovered violations. (8) 

• Conduct two (2") inspector inspections (buddy-system). (9) 

• Increase resources to reduce the backlog of work. (3,5,9,10) 

• Provide greater outreach and technical transfer to the 
public. (10) 

• Develop consistent policy guidance on asbestos issues. (10) 

• Inspect landfills. (3,5,9) 

• Conduct co-lnapections and cross-check notices with the 
states. (3,7,9) 
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Mr. Synar. And I would just note that for the record, that four 
regions identified getting caught up on the backlog as a need for 
additional resources. That's the only way they're going to make it. 
And I iust wanted to include that into the record so that you would 
have that too. 

Let's go into another area. As you know, EPA relies heavily, as 
Mr. Emison pointed out, on the States for enforcement of the 
NESHAP program, and so at this time, let's take a look at that. 
And I'd ask unanimous consent that data regarding the State's 
NESHAP inspectors be included in the record. OK. rlow, as you 
can see from this, the State effort is obviously uneven. Many States 
have no, or only one full-time inspector. Some have very limited 
additional time devoted to that, even by part-time inspectors. If you 
take into account travel time and the aifliculties of getting into the 
site when work is actually going on, the question really is that, 
how confident. Dr. Moore, can we be that there is adequat*^ inspec- 
tion going on throughout the United States? 

Dr. Moore. Well, I think that you've put your finger on an issue, 
Congressman, that is a very real one. And that is that the pres- 
ence, the enforcement presence, or the monitoring presence, wheth- 
er it be the Federal, or whether it be a State, or whether it be the 
combination of Federal and State as we currently know it, probably 
is not adequate for the level of effort that is currently underway, 
and I suspect will increase, as the New York Times article for ex- 
ample, m^ht highlight, in commercial buildings. 

Mr. Synar. I/et's look at a specific example. According to an 
audit report in Florida, one of the reasons that the State gave for 
such a low inspection rate relative to the number of notifications 
was that many removal projects occur on the weekends. Now, how 
widespread is the problem of projects that are being done at night 
and on th^ weekends, when there's no inspector on duty? Do you 
have any indication of how many are being done like that? 

Mr. Emison. I don't have any data on that. 

Mr. Synar. I mean that would seem like it would be natural be- 
cause that's when people are not in school and are not in the build- 
ings. 

Mr. Emison. I don't believe we collect information about time of 
removal 

Mr. Synar. Well, you know, Dr. Moore. I think you were here. 
The inspector general pointed out in their testimony, the impor- 
tance of oversight of the States to ensure that the program was 
properly implemented. How are we going to improve this over- 
sight? 

Mr. Emison. We agree, Congressman, with the findings that the 
IG arrived at in terms of needing to improve the program. And we 
have established a new asbestos strate^ to deal with the deficien- 
cies that the IG flagged, and in fact, the IG has informed us that if 
we are successful in implementing that strategy, that it would deal 
with the concerns that they identified. And we are moving to deal 
with targeting our activities more on contractors, rather than on 
just the notifications themselves. We are beefing up our training 
program to deal with getting our inspectors better trained and get- 
ting them stronger safety training. We are working to provide 
higher quality inspection by providing them specific, detailed 
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checklists, that they should use to go through to do this. We have 
also provided a series of safety guidance on the activities that the 
IG has identified, and have laid out an oversight program thet in- 
volves headquarters oversight at the regions, the regions working 
with the States during their section 105 gi-ant, midyear and end of 
year reviews, the use of the National Air Audit System, which our 
regions use to work with the States, to oversee the asbestos, or the 
whole air program, but in this particular case, it would be the as- 
bestos. 

Mr. Synar. Mr. Emison, you're going through a great litany here 
of all the things you're doing for us, and yet, it appears to me from 
everyi^odj^ who's testified before you that the rhetoric is not meet- 
mg up with the action. Let me ask you something here. Because 
you're really focused in on where I'm trying to go with this. Which 
^, if you're going to do better oversight, you've got to do it with the 
States. Td ask unanimous consent that information provided to this 
subcommittee regarding these oversight reviews that you just 
spoke about that were conducted during 1988 be included in the 
record. 

[The information follows:] 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Ranning and Standards 
Research Triangle Park« North Carolina 27711 



fW IT 1935 



In:.-; 



Honorable Michael I*» Synar 
Chaircan, Subcomaittiie on Envlronoentr Energy 

end Natural Resources 
CoBoittee on Covemmont Operations 
Hou8« o£ Representatives 
Washington, D.C. 20515 

Dear Mr* Chairaan: 

As a follow up to John A* Moore's April 22, 1988, letter 
to youi enclosed are the final responses to questions 9, 10, 
15, 17, 18, 20 and 21* Plesse note that we included as 
Appendix Z, the detailed breakout by state on the number of 
full and part tise state inspectors (Question 10}« Where the 
regions provided the information, wo included the amount of 
tios the part time state inspectors c^voted to the D£R program* 

In Appendix ZI we included the materials we have received 
to date from the regions pursuant to questions 15 and 17* 
As additional materials are received, we will forward them 
to you* At the latest, you should receive all materials by 
Hay 20* 



Sincerely, 




Gerald A, Emison 
Director 
Office of Air Quality Planning 
and {Standards 



Enclosures 



Joyce Dain (w/o Appendix XZ) 
Susan Sarason (w/o Appendix II) 



) 
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Region X: Region X sttte tracking aystom conaists of quarterly 
exports that are submitteiS by e&ch ;«tat« and local 
Air Pollution Agency delegated nESHAP authority. 



• The quarterly reports include the number of 

notificationa received, the number of violationai 
and the number of inapections conducted. 

Individual case files can be requested from the 
state or local agency. Decisions of the State 
Hearing Board are reviewed. Some of thesa hearings 
have been attended by agency staff. 

•Friend ef the Court" type briefs have been filed 
with a Hearings Board by Region X legal counsel, 
where we cannot support decisions by the Board, 

Docket is included in Appendix II, 



17, Please provide copies of all reports of oversight reviews 
of state NESHAP programs conducted by the Environmental 
Protection Agency during Fiscal Year 1988, 

Shown below by region are the number of oversight reviews 
done In FY 88 and any additional comments the regions made. 
Copies of reports are provided in Appendix II where we have 
received them to date. Additional reports will be provided 
when received. 

Region I: Region I conducted two state audjlt reviews of the 



asbestos demo/reno program in FY 38 in accordance 
with the questions set forth in the Guidelines 
for Auditing Compliance Assurance Activities for 
FY 1988-1989. The reports on those reviews are 
Xn draft form and can be forvArded to you when 
they are finalized. He alto conduct quarterly 
grant updates to track the HESHAP program require- 
ments in the state grants. 



Region Itt xhe asbestos D&R program is not delegatedi 

therefore, there are no D&R oversight reviews. 

Region Ills one completed in FY 88 t Delaware (copy in 
Appendix II) two more projected in FY 88 t 
Vest Virginia and D,C. 
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Region IV: 6 • MS, uh, SC, TN, Knoxville and Huntsville» 



With the exception of MS/ copies will be provided 
when finalized. MS and 105 Questionnaire are 
included in Appendix II* 



Region V: 4 NESHAP audits - 3 State agencies (Illinois, 



Indiana and Ohio) and 1 local agency (Cleveland, 
Ohio). Illinois/ Ohio and Cleveland reports in 
draft Indiana draft report being prepared. 
Reports will be available for distribution when 
final. No oversight inspections are being 
conducted. 



Region VI: We will make the FY 88 oversight reports available 
when they become final. FY 87 oversight reports 
are included in Appendix II. 

Region VII: Zero. Region VII conducted one state asbestos 



NESHAP audit in FY 87. Region VII projects that 
three (3) local agency asbestos NESHAP audits 
will be conducted in the third and fourth quarter 
of FY 88. 



Region VIII t One. Report not yet complete. 
Region IX: Region IX has not conducted. any formal oversight 



reviews of state NES.HAP programs in FY 88. The 
Region recently sent out a comprehensive audit 
questionnaire to all delegated state and. local 
agencies which is designed to give the Region 
a .?olid understanding of the status of these 
programs. A copy is included in Appendix 11^ 
The questionnaire responses will be used to 
idei *ify board problem areas needing further 
attention/ to aid in the development of an audit 
protocol/ and to select agencies for office 
audits. 



Region X: 



An oversight inspection report is included in 
Appendix II. 
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Mr. Synar. The reason Tm doing this is to just see whether or 
not that commitment that you spoke about has hfetorically been 
there. 

From this information that you have before you, it looks like less 
0^ the States are even being looked at during fiscal year 
1988. Now since the States are the heart of the asbestos NESHAP 
pro^^am, as you pointed out Mr. Emison, why aren't more States 
being examined? 

Mr. Emtson. Let me go back and ans\ver one question earlier, if I 
could, Congressman. 
Mr. Synar. All right. 

Mr. Emison. It's very hard to judge the strategy that I just de- 
scnbea, smce we have formulated it over the past 9 or 10 months 
and put It m place on March 31. The oversight that you're refer- 
ring to here, is but one of a piece of the oversight. We also meet 
with our regions, our regions meet with the States, going through 
Sjant commitments and how well they are carrying that out. 

Mr. Synar. Yes, I mean, but obviously, we can look at the indi- 
\idual pieces and see whether or not the pieces if done adequately, 
make up a good whole. And right now, I don't like what I'm seeing 
about the pieces. 

Mr. Emison. Congressman, I agree with you. We were not satis- 
tied with the asbestos program as it stood. And that's why we have 
moved to try to do tb? kinds of things we think wUl beef it up. 
Whether it will be baefed, whethe. it will actually be successful or 
not remains to be seen. But we think that laying out the new strat- 
egy that we have and putting additional resources in there, both 
are requisites to try to deal with the deficiencies that bother you, 
and frankly bother us. 

Mr. Synar. Well, let's look at some of those deficiencies. Because 
one of the keys to solving it is manpower. And I'd ask unanimous 
consent at this point that information regarding the number of 
people conducting these oversight reviews be included in the 
record. 

[The information follows:] 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Cuality Planning and Standards o r- 
Research Triangle Park. North Carolina 27711 ' ^ 






Honorable Mich&el L* Synar 



Chairsan, Suh oanittee on Bnvironaent, Energy 

end Natural Resources 
CosBittee on Govemsent Operations 
House of Representatives 
Washington, d.C» 2051*" 

Dear Mr* Chairaan: 

As a follow up to John A* Moore's April 22, 1988, letter 
ta you, enclosed are the final responses to questions 9, 10, 
15, 17, 18, 20 and 21* Please note th&t we included as 
Appendix Z, the detailed breakout by state on the nuiaber of 
full and part tine state inspectors (Question 10)* Where the 
regions provided the inforaation, we included the aaount of 
ti9« thK\ part tice state inspectors devoted to the DSR prograa* 

In Appendix ZX #e included the materials ve have received 
to date froB the regions pursuant to questiCfis 15 and 17* 
As additional oaterials are recelvsd, we Jill forward thea 
to you* At the latest, you should receive all Qaterials by 
May 20* 




Sincerely, 



Gerald A* Haison 
Director 
Office of Air Quality Planning 
and Standards 



Enclosures 



cct Joyce x)ain (w/o Appendix XZ) 

Susan Saras on (w/o Appendix ZZ) 
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18(a). For Fiscal Year 1988, according to region, how nany 
staff arj conducting evercight revieva ef the HSSfiAP ^^oQ^tiB 
on a full tioe basis? On a part tioe basis? '* 

I II III IV V VI VII VIII IX X Total 

^ 001000 0 1 002 
^'^ 1 0 2 3 6 9 6 0 4 1 32 
(13%)* (33%) (1%) (2%) (3%) (33%, 

♦percent ceans percent of their tise working or asbestos 
DfiH progran. 

13(b). Based on the President's budget reques« £or 1989, how 
nany full tine and part time staff are projected tc be conductin 
oversight reviews of state programs for Fiscal Year 1989? 

I II III IV V VI VII VIII IX X Totel 

pro 001000 100 2 

PTl 03 069 6 0 2 1^ 28 

(13%)* (18%) (2%) (2%) (33%) 

♦percent oeans percent of their tioe working on asbestos DfiR 
progras. 

20. During Fiscal Year 1988, how many state inspectors from 
how many states have participated in the Asbestos NESHAP 
Inspection Workshop? How many participated in FY 1987? 

I II III IV** V 

FY 88 6 0 23 0 37 

C3)* (6) (5) 

FY 87 2 0 18 41 25 

(1) (6) (8) (12) 

♦nucber in parenthetical denotes £.<.e number of statjs and/or 
locals that participated in the Asbestos Inspection Workshop. 
••2 workshops scheduled by end of FY 88 with 50 state staff to 
attend. 



VI 


VII 


VIII 


IX 


X 


Total 


15 


18 


0 


44 


0 


143 


(3) 


(1) 




(18) 




(36) 


40 


10 


0 


0 


30 


166 


(4) 


(2) 






(2) 


(35) 
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Mr. Synar. Again, another piece of it. Now although the number 
of inspectors will increase next year as you pointed out, the 
number of people projected to be devoted to oversight in 1989 vnll 
drop off substantially. And realistically, Mr. Emison, can we expect 
good oversight when you ve got less people domg it than previous- 
ly? 

Mr. Emison. We think that the program tnat we're laying out 
will do absolutely the best that we can vnth the resources that we 
have available to us. What is also going on that is not shown here 
is the action vnthin the rest of the air program in terms of the 
competing needs that we're faced with. In the best of all possible 
worlds, I would certainly not only, not like to see the numbers go 
down. I would like to see those niunbers go up. But we don't have 
that available to us right now. And we think that the strategy that 
we have laid out gives us the best leg up possible to exploit those 
resources. 

Mr. S^YNAR. OK. Let's talk about that strategy. 
Mr. Eaiison. Where they need to be. 

Mr. S^NAR. You seem to be hanging your hat on that. How are 
you going to get the S* ^tes to do these things that you've just laid 
out? 

Mr. Emison. We've worked through the strategy with the States. 
With the State and territorial air pollution program administrators 
in developing the strategy and discussed vidth them. They feel that 
the strategy is one that they ^an carry forward and implement al- 
though I'm certainly not in a position to speak for STAPPA. But 
we have worked through \vith them, the content of that strategy. 

Mr. Synar. Well, let me tell you about what we've found out 
from our oversight reports that you did, with respect to the States, 
if you're relying on che States and their cooperation in the strate- 
gy. What we found, I think rou would admit, is that there have 
been some severe problems . th the State programs, including a 
failure to conduct the inspections, just to start off with. The few 
oversight reports that were issued were very few in number. In 
some cases some of them found problems identitied that the inspec- 
tor general spoke of: Things like collecting civil penalties; lack of 
documentation of inspections, failure of inspectors to enter a site 
because they don't have safety equipment. 

Now, if you're hanging your hat on this whole strategy on the 
States' cooperation and ability to do it and if a State fails to correct 
the problems, and you don't have the personnel to check up or do 
the followup, how are we going to guarantee or give the American 
people any confidence that this problem's being solved? 

Mr. Emison. Well, I think that what we have identified that you 
can't continue to do. You can't do w*iat we were talking about here 
and stay in a stable situation. We re going to need to increase re- 
sources. Increase resources for the States through the grant pro- 
gram, and increase resources on our side for our people in the re- 
gional offices to carry this out. Now whether that is enough re- 
sources, you said that you couldn't estimate that. And I can t esti- 
mate that either. But I am pretty certain that where we stand 
today, it's very hard to stay in a stable situation. 

Mr. S^NAR. Let's talk aoout that grant money, because I think 
that's an important area. If you reduce or take away the money 
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from a State, you have absolutely no guarantee that the State has 
available fun'ls to do the job, do you? 

Mr. Emison. You just take the money back from the State? 

Mn Synar. Yes. If vou just take it back. 

Mr. Emison. I don't knov/ of any way to try to make States do 
things if you re not, don't have some sort of carrot involved. 

Mr. Synar. Now EPA could take away a delegated NESHAP pio- 
gram for failure to do an adequate job and implement the program. 
Is that correct? 

Mr. Emison. Yes, sir, that's right. 

Mr. Synar. Have you done that anytime during the last 8 years? 
Mr. Emison. I don t beiieve so. 

Mr. Synar. Now if you look at, if you took the program away, 
you d tave to obviously increase the Federal workload in that area, 
womdn t you? Because you'd have to take it over, wouldn't you? 

Mr. Emison. Generally, when we have taken over a program 
from the States, we have taken the money associated with that ac- 
tivity from their 105 grant. To carry it out. The best example there 
IS when we promulgate Federal implementation plans that are 
State obligations. 

Mr. Synar. Under what conditions, Mr. Emison^ would EPA take 
away a State NESHAP program? 

Mr. Emison. The general proviso is when the situation where we 
have absolutely no confidence that the State will carry out the pro- 
gram and no likelihood in the future that they can get it to a par- 
ticular point. And we judge that also against the fact of what kind 
of actmties we would have when we ran the program also. 

Mr. Synar. Is there any State that would qualify under those 
definitions? 

Mr. Emison. We have not tak^n the program back from anyone, 
because m our opinion, che State, the condition of the program 
nght now, that the program is better operated by the States with 
EPA backup as it presently stands than it would be if we were to 
retneve the program. 

Mr. Synar. So let me see if I've got that straight. We have basi- 
cally outlined here how the States aren't really doing it. The in- 
spector general points out to the real holes that exist. You all say 
you re not going to take the NESHAP program back because 
you ve concluded that EPA can't run the program any better than 
the States. Which tells me that there's a potential failure there by 
the States. But for you to take it over would even be a bigger fail- 
ure. ^ 

Mr. Emison. I think that what we're saying is that the best way 
to work on this is not to pull it back and have EPA do it, but to try 
to unprove the States' activities. To get them back up to a proper 
level. If you pull the whole asbestos progrrm back fo EPA- you're 
iSSP^^ ^ pointed out earlier, going from I think you 
said 17,000 inspections, notifications, up to 50,000. A the chances 
of, when you pull it back, you were pointing out abouv the lagtime 
between what you see as resources and when the resources actually 
come in the door, IVa or 2 years, you're going to be dealing vdth a 
gap of time there which is enormous presuming Congress would ap- 
propriate the resources that would be necessary to cover that. And 
that would be something. We think it's better spent trying to work 
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through and improve the States' activities in this area. Rather 
than trying to run an EPA program like that. 

Mr. Synar. You said that with a straight face. 

Mr. Emison. I believe it. I do believe that. That you're going to 
get your best program with the States doing it onsite than you will 
if you don't. 

Mr. Synar. Now I don't have any disagi-eement that local prob- 
lems can be solved by local people better. I don't think anybody 
who's ever served in the Government doesn't agree with that. The 
problem is that if you didn't. I mean you were here this morning to 
hear the school boards. You were here to hear the inspector gener- 
al, you were here to hear the people who are, quote, on the local 
level. And they aren't ready. And they need help. 

Now let me get into the inspection program for the new school 
rule, because I think that is something that has cjme up often, '''he 
rule, which was replaced by the new law, required the schools to 
inspect for asbestos by June 1983. And to inform parents and em- 
ployees of what was present. Is that correct? 

Dr. Moore. Correct. Right. 

Mr. Synar. I'd ask unanimous consent that data supplied by 
EPA regarding the compliance with the old rule be included i — o 
the record. 

[The information follows:] 
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ASBESTOS IH SCHCWLS RULE COMPLIANCE STATISTICS 



FY FY FY FY FY 

1983 1984 1985 1986 1987 

fjSPfCtions 207 1,918 2,147 3,213 2,694 

(LEA* 3/ 



Notices o£ 

Non-Compliance 52 1,025 752 1,074 1,131 

estimated estimated 



Civil 

Complaints 0 82 443 405 549 



Violation Rate 25% 58% 56% 46% 



63% 



TOTALS ! 

Inspections « 10,179 

Notices of Non-Compliance = 4,034 

Civil Coirplaints » 1,479 

Estimated Local Education Agencies » 30,428 
Average violation Sate =» 54% 
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Mr. Synar. Now it shows if Fm correct, 10,179 inspections of 
local education agencies were conducted over 5 years. Now some of 
these may have been reinspections, especially after the new law 
was approved. But even assuming EPA went out to 10,000 LEA's, 
at the rate we're going, it looks like it would have taken us at 
least, by our calculations, years to get to all of the LEA's. 
Within each of those local education agencies, did EPA get to every 
school? 

Dr. Moore. No. 

Mr. Synar. They didn't. Dr. Moore? 
Dr. Moore. No. 

Mr. Synaji. And of those districts which were inspected, a large 
number were found to be out of compliance, weren't they? 
Dr. Moore. That's correct. 
Mr. Synar. How many? Dc you know? 
Dr. Moore. I don't remember. 

Mr. Synar. Would the overall noncompliance rate be somewhere 
in the neighborhood of 54 percent? 

Dr. Moore. Fifty to sixty percent, as far as noncompliance in one 
form or another, as I remember. We would say that there was 
somewhere around 25 or 30 percent that would be something of a 
significant noncompliance. 

Mr. Synar. That would be significant. The old rule was relative- 
ly simple. It required inspections of schools for asbestos, notifica- 
tion of parents, and recordkeeping. So the inspections were rela- 
tively straightforward, isn't that correct? 

Dr. Moore. Yes, sir. 

Mr, Synar. Now as you point out, most of the provisions in 
AKERA do not become effective until Octobei of this year, or after 
July 9, 1989. That means that fiscal year 1989 is the year for the 
compliance push. And that's when it should begin. Is that correct. 
Dr. Moore? 

Dr. Moore. That would be correct as far as the majority of that 
rule is then enforceable. In that time. After that date you men- 
tioned in July. 

Mr. Synar. Now let's look at a chart, consisting of EPA data 
which I would ask to be included in the record under unanimous 
consent. 

[The information follows:] 
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office for the asbestos progran in PYSS are shewn below. Those 
figures are deterainevl jointly by Beadquarters and regional 
nanagersr and are based on the nuabers of schools and local 
education agencies (LBAs) in each regicn* 



Region 

OCM 

OCM 
AARP 

AARP 

BAAB 
AARP 



Z ZZ 
0.17 0.24 

2.0 3.0 

3.0 3.0 

1.0 



ZZZ ZV 
0.2$ 0.37 



2.0 
2.0 



3.0 
2.0 



V 
0.54 

4.5 

5.0 
1.0 



VI 
0.30 

3.0 

3.0 



VII VZZZ 
0.21 0.13 



ZX X TOTAL 
0.35 0.13 2.7 FTEs 



3.0 
4.0 



2.0 



2.0 



2.0 2.0 
3.0 2.0 



26.5 F^Es 



29.0 FT 

Person 



2.0 



6. (a) For each regionr hoy 94ny state intpectors f on a state by 
state baoisr are currently \.orking full-tine in the asbestos-in- 
schools prograa? 

\b) How sany state inspectors > on a state by state basisr are 
curtrently working in tHea^oestos-in-schools progrAs on a part- 
tiae basis? 

Response : CPA currently has asbestos cooperative enforceaent 
agreeaents in placa with 11 states. Those aro the 
only states for which CPA has infomation on nuabers 
of inspectors. 



PT 

Person 



Regio n 

Region I 

Region ZZZ 

Region V 

Region VZ 

Region VZZ 

Region VI ZZ 

Region ZX 

Region X 



Inspectors 
Full Tiae Part Tine 



Hew Baapshire 
Veraont 

Maryland 
West Virginia 

Wisconsin 

Qklahoaa 
Texas 

Zowa 

Colorado 

Arizona 

Idaho* 
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*Idaho cooperative agreement has not yet commenced and inspector 
resource levels have not been determined. 

7* <a) Xn each of the regional offices, on the basis oC the 
President's request for funds for PV89/ how many EPA inspectors 
are projected to be assigned to the asbestos-in-schools program 
on a full time basis? 

(b) How many will be assigned on a part time basis? 

Response ; We expect to maintain about the same level of staffing 
in FVa9~that we have for FV88. 

8. For each region, for FY89/ how many state inspectors , on a 
state by state basis, are projected to be assign;scl on a cull-time 
basis to the asbestos-in-schools program? On a part-time basis? 

Response : We had 16 full-time and 8 part-time inspectora in 
Fy88* We anticipate maintaining the same level for Fy89 although 
we have not started negotiating cooperative agreements with the 
States for FY89. . 

9. Responses to Questions 9, 10, 15, 17, 18, 20, and part of 21 
require collection of information from our Reg'onal Ofiicis* in 
most cases the Regions must, in curn, collect i.nfonnation from 
the States* 

Although EPA Headquarters estimates the FTE needs for the 
Regional offices, there is not a specific line activity that 
addresses all aspects of the Asbestos pL'ogram* In addition. 
Regional Offices have discretion to reallocate resources among 
programs as necessary. Therefore, the actual numbers of EPA 
inspectors and EPA personnel employed in NESHAP asbestos procr;.dms 
are maintained at the Regional Offices. Likewise, actual numbers 
of state and local NESHAP asbestos personnel arc maintaineii at 
the state and local offices. It is estimated that three tc four 
weeks will be needed to obtain the information from our regional 
offices where they are the source of that Information and six 
to eight weeks for our regional office to obtain State and local 
information Even within this time, complete information is 
influenced by state/local cooperation. 

11. Please provide co^.^es of ail documents prepared by Environ- 
mental protection Agency officials, or by cont*.actors working for 
the EPA providing estimates of and/nr requests for staffing needs 
for the asbestos-in-schools program, including but not limited to, 
staffing for inspection activities for Fy88 and Fy89. 
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Proposal 



SECTION 6 ASBESTOS-IN-SCHOOIS COMPLIANCE HOfilTORING 

The asbestos-l n-schools rule requires Local Education 
Agencies (LEAs) to Identify and aalntain records of schools 
having esbestos. The Model distributes 2.7 PTEs based on two 
indicators: the Regional distribution of public and private 
schools (weighted 40:1 or 1.13 PTEs) and LEAs, I.e., public 
school districts* Catholic dioceses, and all non-public, non- 
Catholic LEAs (weighted 60:; or 1.6 PTEs). For the purposes 
of the Morkload oodel process, the nuaber of non-public, non- 
CithoHc schools Is defined as the nunber of non-public, non- 
Catholic LEAs. These TTEs are for Federal Inspections only 
and do not reflect the total level of resources devoted to 
this progran. 

Region I II ill iv v VI-- vi I vi li IX X Total 



Percent 5.66 10.12 10.12 14.86 20.15 11.42 6.73 4.36 12.16 4.36 100. OX 

PTEs '.06 .11 .11 . 16 .22 .13 .07 .05 .13 .05 1.10 

lEAs .2013 2583 2718 3945 6100 3406 2469 1538 4194 1462 30428 

Percent 6.62 8.49 8.93 12.97 20.05 11.19 8.11 5.05 13.78 4.80 100. OS 

FTEv .11 .14 .14 .21 ,32 ,18 .13 .08 ,27 .j8 1.60 
Total 

PTEs .17 .25 .25 .37 .54 .30 .20 .13 .35 .12 2.70 



Schools 6.1 10.9 10.9 16.0 21.7 12.3 
(x 1000) 



7.3 



4.7 13.1 4.7 



107,7 
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Mr. Synar. That's the chart that weVe just put before us. Now 
for each region, it shows the number of local education agencies, 
schools, and the number of Federal inspectors projected for fiscal 
year 1989, based upon the President's budget request for that year. 
Now the number of inspectors include both Federal employees and 
those also under contract by the American Association of Retired 
Persons. Do you have that before you? OK. Now the States that are 
shaded, as you can see on the chart before you, are those States 
with which EPA has what is called a cooperative enforcement 
agreement for asbestos. Now, Dr. Moore, for everyone here, what 
does a cooperative enforcement agreement mean? 

Dr. Moore. Basically, we have an agreement with the State 
where they will do some of the site inspections, using manpower 
available to the St^te. They are not in a position since this is a 
TSCA-oriented law, vo follow up any failure that they found with 
an enforcement action. They would have to turn that back to the 
Federal Government. 

Mr. Synar. So they're basically relying on the States for inspec- 
tion. Now EPA relies heavily on that AARP contract to provide 
personnel for inspection of schools, does it not? 

Dr. Moore. Yes, it does. Congressman. 

Mr. Synar. Now I'd ask unanimous consent that data provided 
by you again, regarding its contract with AARP be included into 
the record. 

[The information follows:] 
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The study conc^ucted In conjunction with the Asbestos HCSHAP 
revision ccnsiderod th^ best technology used to control asbestos 
emissions £roa nanu£acturingr £abricatingr and ;3illing o£ a.bestosr 
and the best procedures £or removing and disposing o£ asbestos 
waste £roa denolition and renovation o£ buildings. The recosnended 
revisions to the standard would £ocus on additional recordkeeping 
and reporting in order to itaprove the e££ectiveness o£ our e££ort3 
in compliance o£ the demolition and renovation provisions o£ the 
regulations. 

21. Row many people were hired under contract with the American 
Association o£ Retired Persons £or the asbestcs program £or FY87 
and FY88? How many are projected £or FY89? 

Response : EPA hired the £ollowing FTE levels in FY87 and 88 r and 
projected £or 89r to per£om compliance inspection anJ 
clerical £unctions. 

Region Region & 

Region I II III IV V VI VII VIII IX X Total HQ HQ Total 

OCM 1987 3.9 4.8 3.9 4.2 8.8 5.3 5.1 3.3 3.6 3.5 47.0* 5.7 52.7 

^CM 1988 2.0 3.0 2.0 3.0 4.5 3.0 3.0 2.0 2.0 2.0 26.5* 5.7 32.2 

OCM 1989 2.0 3.0 2.0 3.0 4.5 3.0 3.0 2.0 2.0 2.0 26.5 5.7 32.2 

*(The reduction in AARP FTBs £rom FY87 to the current level is 
strictly related to available AARP resources. In FY87r EPA had 
$1.8 Billion in avxilable resources t.hereas £or FY88 and FY89r 
EPA has only $1.36 ailllcn in available resources. Faced with 
overall reductions in funding r the Agency chose to reduce the 
AAHP grar.t while supporting asbestos compliance activities through 
cooperative 'enforcement agreements with the States.) 

hired the following people (AARPs) in FY87 and FY88 and 
projewcod £or FY89 to per£om work in HAAB. 

Region Region & 

Region I II III IV V VI VII /III IX X Total HQ HQ Total 
HAAB FY87 

FT 44 3374 4 343 39 1 40 

PT 3 13 7 18 
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KAAB personnel nuiaters in the preceding chart should be regarded 
as somewhat fluid *n the sense that the AARPs are being cross- 
trained to perform other functions* 

22. (a) For FY87 and FY88, list all the enforcement actions brought 
by the EPA for violations of the Worker Protection Rule, Asbestos 
Abatement projects (40 CFR Part 763), identifying the penalties 
imposed and the status of each case. 

Response ; The Worker Protection Rule enforcement response pol.cy 
called for Notices of Non-compliance, (HONS) for first-time 
violators. Subsequent or repeat violators were to be assessed an 
administrative penalty. In FY87, EPA Issued 5 NONs and in FY88, 
EPA Issued 2 NONs. Listed below is the status of all administrative 
actions: 



22. (b) ^ow many EPA inspectors are assigned to enforcement of the 
Worker Protection Rule during FY88 on a full-time basis; on a 
part-time basis? 



22. (c) How many are projected for FY89 on a full-time basis? on 
a part-tine basis? 

Response ; See qjestions 5 and 7. 

22. (d) How many notifications under the worker protection rule 
did EPA receive during FY87 and to date during FY88? 

Response ; 

The Worker Protection Notification Rule encompasses only those 
States not covered by either the OSHA asbestos standard or an 
OSHA approved asbestos State Plan. Therefore, this rule covers 
only 27 States. 

EPA conducted 77 Worker Protection inspections in FV87 and 4 in 
the first quarter of FY88. Host of these Inspections were prompted 
by notlficjtions macf'i under the Worker Protection Rule. The 
remainder are tips J complaints. 



1987 



University of Missouri, Kansas City, MO 
Proposed penalty: $5C,000 
Case currently In negotiation 



1988 



none to date 



Response : See question 5. 
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Mr. Synar. Now in 1987, there were 52.7 full-time equivalents 
devoted to complian . Now in contrast, in fiscal year 1989, when 
compliance efforts really need to get underway as you just stated 
previously, there will be 32.2 full-time equivalents, which is a drop 
of 39 percent Why is that. Dr. Mt ore? 

Dr. Moore, Well, as the table ihat you just passed out in refer- 
ence shows, that that would be a level in 1989 similar to the level 
in 1988, which is reduc ed from the level in 1987. The point Fd like 
to make is that the date where we need a strong enforcement pres- 
ence is fairly late into the fiscal year. July as opposed to October. 
It is our plan in putting together the 1990 budget which would 
start 3 months after that date that that would be where you'd want 
to see the significant increase in resource that I think you're cor- 
rectly alluding is going to be needed. 

Mr. Synar. Doesn't look good, does it? 

Dr. Moore. Well, it clearly shows that if you don't have a 1990 
inckx^ase in resource, you won't be up to the task. 

Mr. Synar. Now this thing that I just put in the record, says 
tlu. the AARP grant will be reduced while supporting the asbestos 
compliance acti\itieg through the cooperative enforcement agree- 
ments. Dr. Moore, isn't it true t.^t EPA's fund'ag tor toxic sub- 
stances enforcement grants has stayed about tht same, at atout 
$2 2 million for 3 years, including the amount it requested for 
1989? 

Dr. Moore. Generally. 

Mr. Synar. So, basicalh then, doesn't it mean that we're having 
an overall reduction in enforcement across the board here? 

Dr. Moore. I tliink we can't lose sight of th. fact that the Office 
of Toxic Sulstaiices as well as the compliance people that work on 
TSCA issues have had increased responsibilities over the last sever- 
al years through passage of ASHAA and then more recently, the 
AHERA Act, and then in addition to that, title 3 of ^he Superfund 
authorization, in large part, the data collection, has fallen on that 
office. We basically, with the exception r'^ the title 3 activities, are 
having to do it, out of whole cloth with the resources that were 
available before those acts passed. No question about it. 

Mr. Synar. All right. Now let's look at some of these figures on 
this chart. For EPA compliance inspectors in region IX, which la- 
eludes the high population State of Caliibmia and the State of 
Hawaii, there are 2.35 EPA inspectors including both Federal em- 
ployees and contractors. That's to cover 4,194 and 13,100 schools. 
LEA's. Right? Is that correct? Somev/here ir that neighborhood? In 
region IV there will be 3.37 inspecto*^ to cover 3,945 LEA's and 
16,000 schools. Let's look at r^on VI. This inclt.des my "home 
State of Oklahoma, vhich has 3.5 EPA inspectors to cover 3,406 
LEA\? and 12,300 schools. Now you have a cooperative aj reement 
with Oklahoma, and with Texas. Our figures show that Oklahoma 
has tv/o fulMime inspector? and Texas has two full-time insp^K:tors 
and one part-time. Now, Dr. Moore, have you ever driven across 
Oklahoma or Texas? 

Dr. Moore. Parts of Texas. Never had the privilege of driving 
across Oklahoma. 
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M:^ Synar. There's a lot of ground for one inspectoi to cover 
there, isn t there? Do you think those people can do that, even with 
the backup personnel they're going to have in the States? 

Dr. MocRE. Congressman. Even with the best of all resources, I 
don t h-^lieve that an enforcement strategy would suggest that one s 
goal V id be to visit every school district for an AHERx\ rule or 
sometLiig like that. One would clearly have to come up witli a tar- 
geted scheme. Given the number of school districts that we have in 
this country, whether it be in Oklahoma or Texas or elsewhere, the 
amount of resource that we have, on its good days, barely adequate 
to the task. 

Mr. Synar. Hang on for just a second. I think the bottom line of 
what we're trying to do here is to see whether or not you will 
admit to us on the record, that you do have additional responsibil- 
ities and that we're going to have a real task at this under the new 
law. Can I get you to admit that? 

Dr M001.E. Congressman, my testimony said that in the final 
analysis, the law puts the responsibility for a la of i,hese activities 
on the State. As you have heard in testimony prior to our appear- 
ing on this panel, the States feel that they are in ^.-'e part still 
yet ill-prepared for all of the mandates that are required in the act. 
We have tried hard to invest what PTE we have ia trying to help 
them become prepared, either through seed grants to get them 
started, through some of the technical as^is* .ice with the AARP or 
other mechanisms. There's no question, given the number of 
schools that we're talking about that need to be inspected, need to 
be monitored when they le found to have asbestos is a formidable 
task. And the amount of resource that we have available this year 
and through next year, I th'nJf is, at best, modest. 

Mr. Synar. That's a good w to put it. Modest. I don't mean to 
be sarcastic. That's an understfitement. Would you agree? 

Dr. Moore. I think we have- a lot of the information that needs 
to get out there. And I think that the chrilenge ,s to find the ways 
to get it out there through manpower or through other mecha- 
nisms so that you can get it Into the hands as the gentleman from 
New York cited, to make sure that the people who are committed 
have a chance to realize what needs to be done and how it needs to 
be done so that rfiey in turn can exert their influence. 

Mr Synar. Let's look at that. Because I want to talk about the 
inspectors themselves. Now the new law requires. Dr. Moore, if I'm 
correct, that more of the school districts tha„ I old rule did, that 
the inspector has to look for more, correct? 

Dr. Moore. Correct. 

Mr. Synar. Now, are more people s ibject to the regulations 
under the new rale? 

Dr. MocHE. No, it would be the same school districts that would 
be subject. 

Mr. Synar. But I n-,_ - contractors and inspectors and now. 
Dr. Moore. Oh, yes. Yes. 

Mr. Synar. Now these inspectors will also have to investigate 
violations of the Worker Protection Rule, do they not? 
Dr. Moore. Correct. 

Mr. Synar. Now, the LEA's or the lo^^il education agencies, also 
must ensure proper disposal of wastes, isn't that correct? 
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Dr. Moore. That's right. 

Mr. Synar. And AIQ)RA provides emergency action to bo taken 
when, I want to quote this, "Whenever the presence of airborne as- 
bestos or a condition of friablo asbestos-containing materia^ in the 
school building governed by a local education agency pos'-« an im- 
minent and substantial endangerment of human health or the en- 
vironment." So those inspectors will have to go out and determine 
if there is an imminent or substantial endangerment, won't they? 

Ms. VoGT. If they find one Congressman. They will know it. 

Mr. Synar. OK. Now xur^A has the authority to review those 
management plans to ensure that they're consistent wth the regu- 
lations, don't they? 

Dr. Moore. The primary responsibility for review ana oproval 
of management plan is vested with the State. 

Mr. Synar. But you can do it too. And you h^Lve authority also to 
make sure that the response actions are properly implemented, is 
that correct? 

Dr. Moore. Con^ct Our enforcement activity, or our presence, 
would be, was it inspected? Was it done by a qualified individual? 
Was a plan put together? Was the plan filed with the State? And 
then are they following their plan in the 1989 timeline? 

Ms VoGT. Are they using accredited people wien they follow 
their plan? 

Mr. Synar. OK. Well, last week, we did a quick check of the re- 
gions to see what experience they were having with enforcement of 
currently, enforceable provisiono in the law. And I'll ask unani- 
mous consent that that information that we obtained be included 
in the record. 

[The information follows:] 
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EPA RBGIOKS* BNPORCEMBOT OF 
IMM2DIATEI,y ENFORCEABLE PI60VISIONS 
OF AHBRA 

^ NUMBER wUMBER OF NUMBER WITH NUMBER OF 

^GION OF STAFF INSPECTIONS VIOLATIONS ACTIONS 



2 9 20-25 "Quite a few" 

3 3 2 1 



^2 ON/A N/A 

0 
0 

^ 1 32 0 N/A 

5 4 5-6 3-4 0 

6 ? ? ? ? 

7 2 2 2 1 
« 3 2 2 0 
^1 0 N/A N/A 

0 N/A N/A 
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Mr. Synar. Now as you can see. From this information, not 
many inspectinns have been conducted. And whe^i they wer<> con- 
ducted, EPA is finding a high noncompliance rate in all those re- 
^ons except one. Dr. Moore, I was just wondering, with an inspec- 
tion force the size that you have and the duties that I just went 
through and outlined that they're going to have, how active of an 
enforcement are we really gomg to have, givren that? 

Dr. Moore. I think that we're going to have to strongly rely on 
States, to also develop a strong presence in this activity. To rely on 
the Fe<^eral presence I think is going to clearly end up with inad- 
equate resources given the size of the task. There are a number of 
States Congressman that I believe are. A couple of them have al- 
ready achieved it. But there are a number of States who are on the 
way to basically taking over the State-operated program under the 
provisions that were provided in AHERA. 

And Massachusetts is ti:e example that comes to mind of a State 
that of the five areas that we feel are the key elements in a total 
accreditation program. They have taken over, because they have 
demonstrated commitment of resources in all five areas. There are 
a number of other States that have one or two parts of those five 
commitments. WeVe got to get more of that in place if we re going 
to have a total capability in this country equal to the task. 

Mr, Synar, Let's look at some specifics of the statute because I 
think that's important too. There are two key elements in this 6.^t- 
ute. One is the management plan, which we have been talking 
about all mommg, in which these LEA's identify the extent of the 
asbestos materials in the schools and what they intend to do about 
it. The other, or the second part, is the reqi/rement that people 
who prepare these plans and then carry out the response actions 
have been accredited. Now these management plans as you all 
know, Save to be completed by October 12 of this year. What hap- 
pens \;nen. Dr. Moore? 

Di. MooRE. The requir -nt is that the inspection will have oc- 
curred and the manageit plan have been developed if asbestos 
has been found by that Oct^^er 12 date. *fhat plan then has to be 
filed with the appropriate State lead in each and every State. And 
then nothing happens actually as it relates to that managemeat 
plan as far as something being enforceable until July 1989. Tht ex- 
ception to that would be that if any school district and this is true 
curren ly, not just in the future, is taking an abatement action, 
they must use certified contractors. But there is an interregnum 
between that October. 

Mr. Synar. But the immediate thing is that States have 90 days 
to review the plant, and see if they comply with AHERA and disap- 
prove them, is that correct? What resources do the States have 
available to do that? 

Dr. Moore. I can't speak to what States have generated in the 
way of their own resource, in an informed manner. What we have 
done is provided a modest amount of seed grant money this year 
and in the past year. 
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Mr. Synar. Let me tell you what we did on your behalf. We went 
out and made a few phone calls to States to find out how many 
plans they expect to receive and how many people will be there re- 
viewing. And I'd ask unanimous ccnsent at this time that the data 
we obtained be included into the record. 

[The information follows:] 



1 ?^ 



STATE REVIEW OF MANAGEMENT PLANS 



Time to SRevIew Eoch Plon 




T 1 1 — r 

NY NE LA UT 



Selected States 
□ HOURS PER PLAN 



T r 

PA OH NM 



n 1 r 

KY .^R WY 
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STATE REVIEL<J 








STATE 


NO. OF 


ND. OF 




nUUKo rcK 




PLANS 






PLAN * 


NEW JERSEY 


5r 500 




1 1 rirt riri 




CALIFORNIA 


16, 700 


18 


<Ci'>7 VP 
. / O 


u . 


imEW YORK 


15, UOO 


18 


0«30 . O w 


V. OS 


NEBRASKA 


2, 200 


3 


/ oo . oo 


' ' 


LOUISIANA 


1 , 056 


3 


6 1 8 . bV 


< 1 "7C* 
V> / D 


UTAH 


1 f 100 








INDIA)4A 


5, 000 


10 






ILLINOIS 


7,000 


15 


466. 67 


1 . 03 


PENNSYLVANIA 


2,000 


6 


333.33 


1.44 


OHIO 


6,000 


20 


300.00 


1.60 


NEW MEXICO 


289 


1 


289.00 


1.66 


KENTUCKY 


580 


4 


145.00 


3.31 


ARKANSAS 


550 


5 


110.00 


4.36 


WYOhINQ 


B9 


1 


89.00 


5.39 


DELAWARE 


2<^0 


5 


58.00 


8.2ti 



Based on the assurption that each reviewer will work 8 
hours each of the 60 working days during the review pen 
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Mr. Synar. Now, what this information suggests is that in some 
cases, reviewers will have the outstanding amount of time of one- 
half of an hour to zip through each one of the plans. Now, based 
upon this. Dr. Moore, are you confident that 30 minutes, 30 min- 
utes, is enough time to reach an opinion about whether a plan con- 
forms with the regulations, especially whether the proposed re- 
sponse actions aje sufficient to protect human health and the envi- 
ronment? 

Dr. Moore. Mr. Chairman, I would assume that something that's 
in the rang** of a 30-minute review of a plan is basically going to be 
a records check against almost a checklist of what key elements 
must be in a plan. And somebody making a quick judgment that 
indeed they see something in that plan that seems to be responsive 
to one of those key elements. It can't be anything more than that. 

Mr. Synar. It seems like, very frankly, that we're relying heavily 
on the ability of thes^ people who prepare those plans to identify 
the material, to proper classify it, and then recommend the best 
action. So, this accreditation is critical, isn't it? And 30 minutes 
just doesn't cut it, does it? 

D^ Moore. I think you're going to have to rely on the fact that 
the focus of the effort has to be that indeed the person who's done 
the inspection and is developing the plan, is competent. 

Mr. Synar. That's fine. You've testified today that EPA has now 
approved all or part of nine States' programs for accreditation. So, 
as of today, how many courses have received accreditation by EPA? 

Dr. MooRn. General courses? 

Mr. Synar. Yes. 

Dr. Moore. Better than 240. 

Mr. Synar. Yes. About 240 for planners, contractors, and work- 
ers. Now you testified that ultimately it is the States that will have 
that responsibility. So here we have, if I've got this correctly, 
you're putting the people at the State level in charge of the accred- 
itation and yet they're really not ready, are they, for that? 

Dr. Moore. States. 

Mr. Synar. And we heard testimony this morning raising con- 
cerns about the adequacy of your accreditation program. At this 
time, let me ask unanimous consent to introduce into the record a 
letter I received from the president of a company formed to v. rite 
insurance policies for asbestos abatement contractors, which sends 
its own inspectors out to monitor the work practices. 

[The information follows:] 
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May 26, 1988 R-TCEIVED 
The Honorable Miko synar, chairnan 

Subcooaittoe on nvironment, Enorgy, jtiw ? <? loo.-) 

and Natural services 

B-371B Raybum House Office Building s 

Washington, DC 20515 WXlffif f (;i ff.', /^r j 

Dear Mr. chairman: ™ « mUL^i::^ 

I know vf your great interest in asbestos issues and an 
avare of the SubcoBiaittee's ongoing concern regarding the 
Environmental Protection Agency's (EPA) implementation of 
the Asbestos Hazard Emergency Respu.ise Act (AHERA) . I would 
like to bring some informatic/n to your attention. 

I am the President of Fidelity Environmental Insurance 
company (FEIC) , which was formed to provide asbestos 
abatement contractors with tha highest quality insurance 
coverage possible. Perhaps the most unique aspect of FElC's 
operation is the type of policy it writes for this type of 
work: an occurrence form policy providing $1 million of 
coverage in the aggregate, cither an annual aggregate or, 
more importantly, a per job aggregate. This represents the 
most comprehensive coverage currently available for asbestos 
abatement projects. 

FEIC believes that proper work procedures are the key 
to minimizing long-term liability problems for both the 
building owner and the asbestos abatement contractor. For 
this reason, all contractors insured by feIC must qualify 
for membership in our trade association. To qualify for 
membership, the contractor muat demonstrate financial 
strength and stability and meet the highest loss-control 
standards. T&ic has established strinc^nt work procedures 
and guidelines which contractorr re required to follow. 
The company has also established t staff of trained loss- 
control inspectors who rigorously monitor insured work sites 
to ensure that the contractor's work perfonuance is of the 
highest quality. This program of contractor approval and 
job site inspections makes FEIC different from almost every 
other insurance company in the field. 

As you know, all contractors who perform work under 
AHERA must pass EPA's accreditation program. However^ FEIC 
is not confident that all EPA accredited contractors are 
capable of performing thorough and sa •voatcment work in 
the schools. In part, this is why FEIC nat> established 
its own contractor standards rather than simply insuring all 
contractors accredited under the EPA program. 
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I would Iik3 to highlight three significant probloas 
with the EPA accreditation prograa of contractors: 

1) EPA currently approves contractor accreditation 
programs by examining the course curriculum ^nd 
the credentials of the program director. Once 
approved, EPA will sit in on a course. 
Unfortxinately, the faculty for these programs 
changes frequently and by sitting in only once, 
many course instructors will never be examined by 
the Agency. I must report that the background of 
many of these instructors is flimsy at best. 

Poor instructors mean poor program? and the result 
is contractors who have not been properly trained. 

Another problem with EPA's accreditation is that 
no experience is needed prior to taking a course. 
After passing the five-day contractor course, 
anyone can go into the business, even if the 
person never worked a da*- removing asbestos. FEIC 
believes this is a tr ^endous weakness in the 
program. There is a strong need for prior 
experience before becoming a fully- accredited 
contractor . 

2) Even if the accreditation program was perfect, EPA 
apparently works under the assumption that by 
producing information and guidance, it will be 
used. Unf ortunatel;^ , just because one has 
knowledge, does not «&ean it will oq used. EPA's 
enforcement is presently quite limited and 
contractors know this. As a result, short cuts 
are oft-^n taken. X realize that EPA's enforcement 
budget id limited, but more must be done to ensure 
what is being learned in the classroom is applied 
in the field. 

I SL. sorry to report that from what FEIC has 
observed, the Agency has no strategy for tjllowing 
up on contractors who are accredited and plan to 
now work in schools. 

3} Recordkeeping is less than adequate. Xt is 
impossible to reconstruct jobs from tne records 
because they have generally been so poorly kept by 
contractors. Thus, it can be extremely difficult 
to l&am whether or not a job was performed 
properly . 

EPA should btt doing more to ensure that 
contractors are keeping adequate records of thftir 
work* 
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As a resiat of tho veaknessed with EPA's 'iccreditation 
of contractors, FEIC is essentially accrediting every 
contractor and approvAng each job tho company injures. To 
date, VG have received applications from a little more than 
105 contractors for FEIC insurance. We have rejected closrt 
to 30, or about 25% of the total nuisber of applicants. 
Among the rejections are contractors who have *^^en 
accredited by EPA, New Jersey and New York. Both sta<:es 
have prograxas ac)cnowledged by the Agency to be at least as 
;itringent as EPA's program. In our ninds^ though, ths 
programs are not tough enough. 

FEIC believes that with these shortcomings, we cannot 
feol confident about the current state of contractor 
accreditation. We will continue to insure only those 
contractors who meet our strict requirements in the schools. 
However, more must be dona on the federal level to ensure 
that the work done in schools is properly performed. 

I hope this information proves helpful in your 
continuing effort to ensure that the schools are made safe 
once and for all from the hazards of asbestos. 

Sincerely, 

Emil D. DeVito 
President 

EDV:am 
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Mr. b.NAR. N'^'V let me read from this letter. It says, based upon 
its experience, ^he insurance company concludes and let me quote 
it, is ' not confident that all EPA accredited contractors are capable 
of performing thorough and safe abatement work in the schools." 
The letter goes on to say, **[t]o date, we have received applications 
from a little more than 105 contractors for FEIC insurance. We 
have rejected close to 30, or about 25% of the total number of ap- 
plicants. Among the rejections are contractor's who have been ac- 
credited by EPA, New Jersey, and New York." 

Obviously, these are only two people that are con^plaining about 
the accreditation. But if EPA s accreditation process is the primary 
quality check for the process, hov/ are we going to do that? I mean, 
I m concerned. I n.ean, look at this. Teli me this. Explain. Talk to 
me about this. 

Dr. Moore. I think you heard this earlier this morning. And as 
this letter might indicate, yoii ve got some individuals who by their 
own experience, are suggesting that some people are not receivii^g 
what we would all hope they would have re^ji ed through partici- 
pation of that training course. Or if they have assimilate! it during 
the course, they aren t putting it into practice when they get back 
into their respective cities and towns. While the data that you cite 
in this letter by the Fidelity Environmental Insurance Co. I think 
is disquieting in that they feel that for somewhere's around one* 
quarter or one-third, they're not going to underwrite insurance. 
And we need to understand more as to what led to their rejection 
in that area. To find out what the root problem might be that 
needs to be addressed. I am e:„ .uraged however, that you've got 
an insurance company out there that is basically taking such strin- 
gent points of view. Because my sense is the quickest way to get 
some of these contractors to really tow the line is when they come 
to the sad realization that they aren't going to ^et insurance undei- 
writing and therefore thay aren't going to be able to bid on jobs. 

That's probably as strong a compliance lever as you'll be able to 
find. 

Mr. Synar. 1 understand that. I want to get back to this accredi- 
tation system. Now the person who attends the class presents him- 
self to the world as an EPA-certified, accredited person. Correct? 

Dr. Moore. I v/ould assume he had presented himself that he at- 
tended a course that w^*' . ' Droved by, accredited by EPA. 

Mr. Synar. If he pa^. ,s the course, he's accredited by EPA, 
right? OK. Now suppose an EPA auditor sits in on one of those ap- 
proved classes and discovers that there's a very serious problem 
with the instruction. Participants in that class will still be accredit- 
ed, won't they? 

Dir. Moore. Yes. 

Mr. Synar. So it doesn't matter, even if you find the problem, 
they're still going to be accredited, aren't they? 
Ms. VoGT. Yes. That is absolutely true. 

Mr. Synar. Have you all ever disapproved a program after sit- 
ting through it? 
Mb. VoGT. Yes, we have. 
Mr. Synar. You have? 

Ms. VoGT. We have disapproved four courses that have come 
before us and not given them u )proval. 
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Mr. SynaxI. After they'd been approved. 
Ms. VoG?. No. 

Mr. Synar. After the fact. After the audit? 

Ms. VoGT. After the audit. That's correct. 

Mr. Synar. But the people who were in that class all got ap- 
proved, didn't they? So they're out in the world. 

Ms. VOGT. That is an unfortunate fact, yes. 

Mr. Synar. Aii unfortunate fact. OK. Now we understand from 
talking to an EPA regional staff member that frequently when 
there s a problem with a class, the EPA reviewer will bring it to 
.,he mstructor s attention at the time so he can correct it right 
away. But you don t have people sitting in every class, do you^ 

Ms. VoGT. No, we don't h- enough staff to do that. 

Mr. Synar. Do people t . ig the courses have to pass a stand- 
ardized exam like a bar exam to become accredited? 

Ms, VoGT. They have to take an exam. And we have set criteria 
tor what that exam should contain. 

Mr. Synar. Who writes the exams? 

Ms. VoGT. The course provider writes the exams and we look at 
the questions. 

Mr. Synar. But we don't know since we don't have somebody in 
there 'whether that course examiner is doing the right exam, do 
we I 

Ms. VoGT. Not if we don't have somebouy in there. No. 

"^^•P^^J^^- So, hag SPA ever decertified somebody who's, been 
accred' ed? 

Ms. /oGT. We have not decertified a fully-accredited course. No. 
vJr, do you mean a contractor? No. 
Mr. Synab. a contractor. 
Ms. VoGT. But 

Mr. Synab. Do you have a procedure to do that? 

Ms. VoGT. Yes, we do. And if we found that that contractor were 
yiolatmg a NESHAP standards or some other EPA regulation In 
fact, part of our coordmation with NESHAP's program is in fact to 
work with contractors who have been certified under our program 
f " strongly those that do not perform according 

to the NESHAP s requirements. And those contractors will lose 
their certification. 

Mr. Synab. What is that procedure'' Explain that. 

Ms. VoGT. Which procedure is tlia^? 
. Mr. Synab. Tell that procedure of discrediting. Not discredit- 
ing. Decertifying a person. 

Ms. VoGT. Why don't you talk abou«, trie NESHAP's. 

Mr. Synab. EPA accredited. 

Ms. VoGT. The NESHAP's enforcement strategy. No, you're not 
talking about that. 
Mr. Synab. No, no. Let me ask staff. 

Ms. Seddon. What we're trying to find out is a ca.se where a 
persoii has been accredited by EPA— is an EPA— accredited man- 
agement planner or contractor. They've gone through the course. It 
was an EPA-approved courde. If there's a problem with that 
person, what is the procedure that EPA has for decertifying that 
person? This is not State procedures that are just now getting into 
place, but ii/PA. 
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Ms. VoGT. Let me put it into practical terms and see if this is 
what you're talking aoou*. LeJs take an inspector. And let's say, 
^ii inspector has been accredited by EPA. But when we get around 
to looking at that inspection report, we find out the inspector has 
not fully inspected the school. Say, has not inspected the nonfriable 
material. That's just a case example. 

That you'd be talking about the procedure. The enforcement 
people who would find that violation would bring it to our people's 
attention. I cannot speak to specific f)rocedure«? but I'm sure .hey 
would be in place to try to take away that person's certification. 

Mr. Synar. WhaV are they? 

Ms. VoGT. I do not know. I don't know if we have worked those 
out. 

Mr. Synar. Does anybody in this room know? We've got a lot of 
people here. Does anybody know? 

Ms. VoGT. I think we will work through some of these rea^ life 
situations. Congressman, when we get toward the pointy in time 
when we have a der.dline and some of these situations will 0Cv*ur. 
But we will not continue to certify people. 

Mr. Synar. Do you understand, Ms. Vogl, these people are writ- 
ing plans that are due October 12. We're tallung about 5 montiis 
from now. We've got deadlines here. 

Ms. VoGT. You're absolutely right. And I think what one of the 
previous witnesses brought up is pertinent here. And that is, we be- 
lieve that it is a collaboration of all the people who work in the 
school district and »vork with that inspector to make sure that they 
know what the requirements are for the inspection. They^ know 
what the requirements are for the management plan. It is in fact 
the school dibtrict's responsibility to develop a management plan 
and do a complete inspection. And they have to hire people who 
are certified by us. 

Mr. Synar. But you just told— gosh darn— this i^ a dog chasing 
it« taJ here. They have to hire people who are accredited by you. 
You don't loiow if they're really accredited. We're going around in a 
circle here. I mean you've passed the buck with absolutely nothing. I 
mean, you're telling these people they have to go out and hire 
accredited people. Right? 

Ms. VoGT. Thai's correct. 

Mr. SynaiI. And we just v;alked thrcagh u series of questions 
that gives me absolutely no confidence that the accreditation 
system for these people works. That the people who are being hired 
by the school boards, that are developing the mar^.gement plans, 
that have be reviewed by the States. I mean, you're not going to 
sit there and make the argument that with all we've been through 
here for the last hour that you have any confidence in this process 
do you? 

Ms. VooT. Well, Congressman. I have JTiore confidence in the 
degreft of review that we've given these co.irses and^ the auditin*^ 
a>id ine involvement of oui regional offices in these courses and 
the fact that people are spe>iding 5 c*ays in the courses and taking 
an exam than I would if that system were no* i.^, place. That I have 
more confidence in the consistency of the inspection and the man- 
agement plan. 
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Mr. Synar. I could go out today and I have absolutely no idea 
how to do this thing. I could go out, set up a school. Todav. I could 
put up my own exam. You don't even know what's on my exam 
since you don t have people. I mean, I could set up an exam that 
you would not necessarily approve, since you're not in there audiv"-- 
ing. 1 may even make mistakes. A*- ■ then I have certified this 
whole room of people here. And they're out in the world talking to 
all of those school districts. And now we're coming into October 12 
with these management plans. And tb.au, when the management 
plans hit the des^;. States don't have the resources to give it the 
quality check, because they don't have the personnel. They don't 
have the money. We just went through a spot cheiik of 30 minutes. 
Then we got an accreditation process which, you know, is basically 
puttuig those plans together. So we're going back through another 

We're 4 months away from the management plans. These man- 
agement plans are the blueprint, the litei al blueprint for the coun- 
try, and as Mr. Kitchen has pointed out earlier, they aren't going 
back 111 a year and redoing these. It's a one time shot. They're 
going to do It. And if you tell them that it's wrong, that's fine. 

thiS?** ^ ^° ^' "^^^^^ ^® ^ 

Ms. VoGT. Well, I think what you're eeing is an effort that we're 
all going through together to meet stii.t deadlines and accomplish 

A^.P®^*^ ^® ^'^'g ^ do this together. We at 

lifA, the regions, and the people in the schools and the people in 
A^D^^" L^''^] Kitchen probably knows, that 

vSsS A ^. require a reinspection every 3 years. 

A±l£,KA requires an amendment to those management plans as the 
conditions change in the schools. And that reaspeaion must be 
done by accredited inspectors. 

Mr. Synar. Let me ask you. 

Ms. VoGT. So it is not a one time only task. 

Mr. Synar. Can I get a commitment out of you? Let's finish this 
segment and say, can I get a commit-aent out of you that you're 
going to go back ar ^ look at this accreditation system? 

Ms. VoGT. Yes, I will. 

Mr. Synar. What are you going to do? 

Ms. VoGT. VSTell, I'm going to first of all ask for procedures for 
taking accred?.tation a<vay from people who sre found to have vio- 
lated their responsibilities- 
Mr. Synar. A start. That's a start. 
•3" Last year, you told us thac one of the ob- 

ItoouaS* ^ ^^^'^ assessing civil penalties for violation of 
JN^KAi' was to make sure that violators don't derive any econom- 
ic benrfit from thc.r illegal activitiei, or actions. I'd csk unanimous 
consent that EPA s civil penalty policy be included into the record. 
[The information follows:] 
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APPENDIX III 

Asbestos Demolition and Renovation Civil Penalty Policy 



The Clean Air Act Stationary Source Civil Penalty Policy 
provides guidance for detenaining the amount of civil penalties 
£PA will seek in pre-trial settlement of enforcement actions 
under Title I of the Act* Due to certain unique aspects of 
asbestos demolition and renovation cases, separate guidance 
is provided here for determining the gravity and economic 
benefit components of the penalty Adjustment factors should 
bo treated Xn accordance with the general stationary source 
penalty policy* 

If the Region is referring a civil action under Section 
1^3(b) against a demolition or renovation source, it should 
recommend a civil penalty settlement amount* Consistent ifith 
^he general penalty policy, the Region should determine a 
"preliminary deterrence amount" by assessing an economic 
benefit component and a gravity compo. 3nt* Thfs amount may 
then be adjunted upward or downward by consideration of other 
factors, such as degree of willfulness and/or negligence, 
history of noncompliance, ability to -say, an*? litigation 
practicalities* Since there is a vide variation in the size ^ 
of demolition contractors, ability to pay may be an important 
*^ adjustment, factor in some instances* 

The 'gravity* component should account for factors such 
as- the environmental harm resultirtg from the violation, the 
impoJ;tance of tV.J requirement to the regulatory scheme, and 
the size of the violator* Since asbestos is a hazardous air 
pollutant, ^he gravity factor associated with substantive 
violations (i*e*, failure to adhere to work practices or to 
prevent visible emissions from waste disposal) shoul<^ be 
high* Also, since notification is e''?ential to Agency 
enforcement, a notification violatici should also war^'ant a 
high gravity component* 

Gravity Component 

The attached chart sets forth the gravity component of 
the penalty settlement figure for notification violations and 
for violations of substantive requirements for control of 
< sbestos emissions* The figures in the first line of the 
chart apply as a general ruie to ft^lure to notify, including 
those situations in which substantive violations occurred and 
those instances in which "^A has been unable to determine if 
substantive violations occurred. The reduced amc* ts in the 
second line of the c:«nrt fiPply o.ily if the Agenc jn conclude, 
froin its own inspection, a State inspection, or .ner reliable 
information, that the source complied with substantive 
requirements * 
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Where notification is made late, the Region has discretion 
to seek a lesser penalty • The penalty should reflect ths 
degree to which the Region's ability to evaluate substantive 
compliance has been hampered. If notification is late but 
still allows sufficient opportunity to monitor the entire 
project, little or no penalty is warranted. If notification 
IS given so late as to preclude any evaluation of substantive 
compiiance, t«ia Region should determine a penalty a? if no 
notice were givn. 

Reqions should exercise discretion in penalizing a timely 
notification which is incomplete, A notification can be so 
insufficient as to be tantamount to no notice, in which case 
the Rogiov^ should determine the penalty as if there were no 
!!^^^on^ ^^""^"^ the important factor is the imp,:«ct the company's 
action has n our ability to monitor substantive compliance. 

Penalties for substantive violations are based on the 
particular regulatory requirements violated* The fi(*ure is 
tho sum of the penalty assigned to a violation of euch set of 
requirements: renc.al, wetting, and stripping, 40 C.F.R. 
561.147; collection, packaging, and transporting of asbfscoy- 
containing waste xacerial, S61.152(b); and disposal of wastes 
at an acceptable site, S61. 152(a). The figure also depends 
on the amount of asbestos involved in the operation, which 
relates to the potential for environmental harm associated 
h^«^H and disposal. There are three categories 

based on the amount of asbestos, expressed in "units," a unit 
being the threshold for applicability of the substantive 
requirements. If a job involves friable asbestos on pipes 
and other facility coraponents, the amounts of linear feet and 
square feet should each be separately converted to units, and 
the numbers of units should be added together to arrive at a 
total. Where the only information on the amount of asbestrs 
involved in a particular demolition or renovation is in cubic 
dimensions (volume), the amount can be converted to square 
dimensions by dividing the volume by the estimated thickness 
of the asbestos material. 

Gravity components are adjusted based on whether the 
violation is a ^^rst, second, or subsequent offense. By 
^second or -subsequent- offense, we mean that the company 
has violated the regulations after previously being notified 
by the state or EPA ^f asbestos NESHAP violations. Tnis 

L??^ 5*^^°" ^^"9® simply a warning tetter to 

the filing of a judicial enforcement action. A -second- 
violation could even occur at the same job as the first one 
It, after being notified of vJolation^ t>y the State or EPA 
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9nd having an opportunity to correct such violations, the 
company continues to violate the regulations* X£ the case 
involves multiple potential defendants and any one o£ them is 
involved in £ second or subsequent offense, the penalty 
should be derived based on the second or subsequent offense* 
In such instance y the Government should Cry to get the prior** 
o££ending party tc pay the extra penalties attributable to 
this factor* (See discussion below on apporcionment of the 
penalty* > 

The Region should consider enhancing the gravity component 
in situations where the duration of the violation increases 
the potential harra* This would be particularly appropriate 
where the so rce allows ^asbestos waste material to stay on 
site without any effort 'to collect and dispose it for a 
significant period of time* 

Benefit Component 

r:«is component is a measure of the economic benefit 
accruing to the contractor, the facility owner, or both, as a 
result of noncompliance with the asbestos regulations* 
Information on actual economic benefit should be used if 
available* The attached chart provides figures which may be 
used as a "rule of thumb" to determine the costs of removing 
and dispv ling asbestos in compliance with $61*147 and Sbl*152, 
where actual information is difficult to obtain or is suspect* 
The figures are b.*^sed on rough cost estimates which the 
Office of Air Qui ity Planiting and Standards has developed in 
considering revisions to the asbestos standard* These estimates 
are within a range of numberu that OAQPS has considered in 
determining the economic impa::t of ihe asbestos demolition 
and renovation requirements* Also, if any party ultimately 
pays to have all or part of the job done in compliance, 
actual expenditures can be used to offset the benefit of 
noncompliance * 

Apportion^ "'.*: of the Penalty 

This policy is intendeu yield a minimum settlement 
penalty figure for the case a^ a whole* in some cases, more 
than one contractor and/or the facility owner will be named 
as defendants* In such instances, the Government shoulo 
generally take the position of seeking a sum for the case as a 
whole, which the multiple defendants can cllocate among 
themselves as they wish* 

It is not necessary in applying this penalty policy to 
allocate the ecc.iomic benefit between the parties precisely* 
The total oenefit accruing to the parties should be used for 
jbhLs component* Depending ^n the circumstances, the economic 
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benef it aay actually split among the parties in any combination. 
For example, if the contractor charges for compliance with 
asbestos removal requirements and fails to comply, the contractor 
has derived a savings and the owner has not. If the contractor 
underbids because it does not factor in compliance with 
asbestos requirements, the facility owner h^o realized the 
full amount of the financial savings, (in such an instance, 
tlxt^ contractor may have also received a benefit which is 
harder to quantify - obtaining the contract by virtue of the 
low bid.) 

There aro circumstances in which the Governmer»: may 
try to influence apportionment of the penalty. For example, 
if one party is a second offender, the Government may try 
to assure that such party pay the portion of the penalty 
attributable to the second offense. If one party is known to 
have realized all or most of tne economic benefit, that party 
ipiy be asked to pay for that amount. Other circumstances 
nay ^rise in which one party appears more culpable than 
others. We realize, hovever, that it may be impractical to 
dictate allocation of the penalties in negotiating a settlement 
with multiple defendant 3. The GovernF^nt should therefore 
adopt a single "bottom line" sum for the case and should not 
reject a settlement which meets the bottom line because of 
the way the amount is apportioned. 

Apportionment of the penalty in a multi-defendant case 
nay be required if one party is willing to settle and others 
are not.' In such circumstances, the Government should take 
the position that if certain portions of the penalty are 
attributable to such party (such as economic benef ic or second 
offense), that party should pay those amounts and a reasonable 
^ortion of the amounts not directly assigr.bd to any single 
party. However, the Government should also be flexible" 

nough to mitigate the penalty somewhat to account for the 
party's relative cooperativeness. if a case is settled as to 
one defendant, a penalty not less than the balance of the 
settlomi»nt figure for the case as a whole should be sought 
from the remaining defendants. This remainder can be adjusted 
upward, in accordance with the general civil Penalty Policy, 
if the circumstances warrant it. Of course, the case can 
also be litigated against the remaining defendants for the 
maximum attainable penalty. 

Other Considerations 

We expect that each Region may want to develop its own 
strategy (some have already done so) for targeting enforcement 
action against violators of the asbestos demolition and 
renovation requiroments . The policy is intended to give 
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Regions flexibility to incorporate, as part of a coherent 
strategy, a practice of addressing first-t'cie notice violations' 
where there is at least probab' 8 compliance with substantive 
requirements through findings of violation or ad«ainistrat.ive 
orders. There is also the potential for "pre-Sottling" 
judicial actions for modest penalties for such violations, 

Cn the other hand, the policy penalizes substantive 
violations and repeat violations in a significant way* 
Penalties should generally be sought for all v^-»j.ations which 
fit thcj* categories* If a company knowingly violates the 
regulations, particularly if the violations are severe or the 
company has a prior history of violations, the Region should 
consider initiating a criminal enforcement action* 



Folloving are two examples of applicatio.. of this policy* 
Example 1 

XYZ Associates hires America's Best Demolition Contractors 
to demolish a building containing 1300 linear feet of pipe 
covered with friable asbestos, and 16,000 square feet of 
siding and roofing sprayed with asbestos* Nej.ther company 
notifies Et>A or ^t&te officials prior to commencing demolition 
of the building* Tipped off by a citizen complaint, EPA 
inspects the site and finds that th^ contractor has net been 
wetting the asbestos removed from the building, in violation 
of 40 C*F*R* S61*147* In addition, the contractor has left a 
pile of dry asbestos wast** material on site, and the inspector 
observes visible emissions in violation of S61*152(b)* Th^ 
contractor has also not deposited the waste in an acc^pta>'j.e 
disposal site, in violation of S61*152(a)* At the time rc 
the inspection 75% of the asbestos has already been iTcivioved 
from the building and handled improperly* After discussion 
with EPA orficials, XYZ Associates hires another contractor 
to properly dispose of the asbestos wastes and to remove the 
remaining 25% of th^ asbestos in compliance ^ith the asbestos 
NESHAP* 

Neither XYZ Associates nor America's Best Demolition 
Contractors has ever been cited Cor asbestos violations by 
EPA or the State* Both parties have sufficient resources to 
pay a substantial penalty* 



Examples 




ERIC 



183 



The penalty is computed as follows: 
Gravity Component 

No notice (first time; $10,000 

Violations of §61.147, sei.lS.-^Cb) , ar.d 
S61. 152(a) (100 +5-105 unics of 
asbestos +45,300 



Economic Benefit 



$55,000 



$4/sq. foot X 16,000 sq. feet + $4/ 

linear foot x 1300 linear feet $69,200 

Offset by actual expenditure by XY2 
to remove 25% of asbestos in compli- 
ance with NESHAP (25% x $69,200) --17,300 

$51,900 

Preliminary deterrence amount $106,900 

Adjustment factors - Prompt correction 

of environmental problem (-30% of 

gravity component.' $-16,500 

Minimum penalty settlement amojnt $ 90,400 

Example 2 

Conglomerates, Inc., hires Bert and Ernie's 
TrucKing Company to demolish a building which contains 10,000 
linear feet of friable asbestos on pipes. Neither party 

Si^^M??*"^" °^ ^^^^^ P^i°^ to commencement of 

demolition. An EPA inspector, acting on a tip, visits t ^ 
site after the building has been totally demolished* He 
finds a large pile of dry asbestos-containing waste material ' 
on site. The inspector learns that the demolition had been 
completed at least three weeks before he inspected the sit<j. 

Consolidated Conglomerates is a corporation with assets 
ot over 5100 million and annual sales in excess of $10 million. 
Bert and Ernie's Trucking is a limited partnership of two 
brothers who own two trucks and have less than $25^,000 worth 
of business each year. tMs contract was for $50,000. Bert 
and Ernie's was once praviously cited by the state Department 
of bnvironmental Quality t - violations of asbestos regulations. 
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The penalty is computed as follows: 

Gravity Component " 

No notice (2nd violation) 

Violations o£ S61. 1*52(6) and 
S61.152(a) (2nd violation); no direct 
evidence nt violation of S61.147 
(app. 38.1( units) 

Aggravation of hazard due to duration 
of disposal violation - + 25% of 
substantive violations (25% x ^^40,000) 

Benefit Component 

$4/linear foot x 10,000 linear feet 



$25,000 
$40,000 

$10,000 
$75,000 

$40,000 



Preliminary deterrence amount 

No adjustment factors 

Minimum settlement penalty amount 

Apportionment of the Penalty 



$115,000 
$115,000 



The penalty in this case has been increased by $35,000 
because it involves a second violation by the contractor* 
Ordinarily, th^ Government should try to get Bert and Ernie's 
t*j pay at least that amount of the penalty. However, 
Consolidated Conglomerate's financial size compared to the 
contractor's will probably dictate that Consolidated pay most 
of the penalty* 
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Asb es tos DGDolltlon/nenovatlon Penalty Mlcy 
Gravity Cenponent 

notification Ist Violation 2nd Violation Subsequent 

No notice $10-12,000 $2a-.>S,000 $25,000 

No notloe but probable $0-5,000 $10-15,000 S2S 

substantive caspllance y^fw-- 

Latft notice - discretion - if tantamount to no notice, use above Uble 
Inconploto not loo - dlscreLico - If tantaraount to no notice, use above table 

Substantive violations 

Ibtal asount of asbestos 

Involved In the operation Igt Violation 2n d violation S ubsequent 
< 10 units $5,000 $15,000 $25,000 

> 10 units but £ 50 units $10,000 $20,000 $30,000 

> 50 units $15,C00 $25,000 $35,000 

iiiit - 260 linear feet or 160 square feet - If both are involved, convert each 
onount to units and add together 

^?ply matrix separately to violation of 561.147, S6l,152(b), and S6ia52ta) 
- add together 

Wiance If <«uration of offense aggravates hazard - e.j,, failure to dispose 
of asbestos - containing wastes* 

Benefit Cecponent 

For asbestos on pipes: 



$3 per linear foot of asbestos for wetting of friable asbestos and - 
packaging of wastes - «6ia47, S6l.l52(b) ' 

$1 per linear foot of ash for transporting and disposal of wastes 
- S6ia52(b), 561 ) ^ oc , ^ 

^ per linear foot for be ^ • 

For asbestos on other faci"it, jentst 

$3.50 per square foot for wetting of friable asbestos and packaging of wastes 
; >S0 per square foot for transporting and disposal of wastes 
$4ZW per square foot for both 
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Mr. Synar. Now this pclicy finds that the economic benefit may 
accrue to an abatement contractor which charges a facility owner 
for compliance with asbestos removal requirements and then fails 
to comply. If a extractor underbids, because they do not intend to 
comply with the requirements, the facility owner realizes the fi- 
nancial savings, obviously, because they dont have to put the 
money out. Thus, there could be really a double incentive, disincen- 
tive, to comply. Couldn't there? 

Mr. Emison. From the 

Mr. Synar. From both parties. Couldn't there. A double incen- 
tive. A double disincentive to comply. Correct? How do you calcu- 
late the economic benefit of noncompliance? 

Mr. Emison. Let me ask Mike Alushin to answer that from our 
compliance team. 

Mr. Synar. How do you do that? 

Mr. Alushin. We have a policy chart which is at the back of the 
policy that you distributed. The very last page there. And what we 
work with is the linear feet of asbestos if you're removing from 
pipes, or square feet if you're removing from other architectural 
units. Numbers here represent our technical people's estimate of 
the actual contractor's cost. Unrelated to the bid, but the cost of 
removing that kind of material. It's an engineering estimate. 

Mr. Synar. So it's based upon the amount of asbestos involved. 

Mr. Alushin. That's right, sir. If you look at the bottom it says 
benefit component. It's per foot. 

Mr. Synar. Now I understand that the cost of removing asbestos 
from a building varies substantially depending on a variety of fac- 
tors such as, who's in th building, the renovation, how difficult it 
is to get to it, et cetera, xu a report about 18 months ago, a consult- 
ant quoted a price of $22 per linear foot to remove asbestos from 
pipes in buildings here on Capitol Hill. What noncompliance cost 
per linear foot does your policy use for asbestos on pipes? 

Mr. Alushin. The total is $4 at this point. 

Mr. Synar. So that's $3 for improper removal and another $1 for 
improper disposal. 
Mr. Alushin. Yes, sir. 

Mr. Synar. So that would be $4. Now ^t is the relationship 
between the dollar amounts calculated based upon your penalty 
policy and the cost of properly removing the asbestos, or the actual 
economic benefit gained? 

Mr. Alushin. The engineers who gave us the input for thin policy 
told us these wer*3 good estimates of proper removal. 

Mr. Synar. When did you get those? 

Mr. Aluseiin. This policy was last amended in 1985. 

Mr. Synar. Have costs gone up since 1985? 

Mr. Alushin. I personally don't know. Although given the way 
my life and my checkbook works, I bet they did. 
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Mr. SWAR. All right. Now EPA provided the subcommittee with 
documentation of all relevant calculations leading to decisions re- 
^rding the settlement of cases over the past few years, Mr. 
iMnison. I d like to go over one or two of these cases to discuss how 
you all arrived at the penalties and to learn how yo- calculate eco- 
nomic benefit each company may have learned. I'd ask unanimous 
consent that data on the calculation of penalties in these cases be 
put into the record at this point 

[The information follows:] 
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CASE I 1 

ASBESTOS PEHALTY ■ 
GRAVITY COMPONENT 

§ 61.146 , 0 violations 0 

Substantive Violations ( 7 units) 



§ 61.147 1 violation(s) $5,000 

'§ 61.152(a) 0 violtion(s) 0 

§ 61.152(b) 0 violation(s) 0 

§ 61.155 0 trioration(s) 



Aggravation oC hazard due to $5,000 $5,000 

duration of violation: OX of 

substantive violations. (30Z sax) 0 



ECONOMIC BENEFIT COMPONESTT 

# Square feet: 142 $/s£ 33.50 $ 497 

# Linear feet: 1559 $lf: 33.00 4,677 



Offset by actual expenditure 
by cocpan/ to recova OZ cf 

asbestos In cotsnliance vith NESHAPS. 
X of benefit cocponent: OX 



$5,003 $5,000 



$5,174 35,174 



35,174 $5,174 



PRELIMINARY DETERRENCE AMOUNT $10,174 $10,174 



Adjustaent factor -* protapt coccecticn cf 
enviror.Qcntal problem: OX oC 

gravity coQponent 0 



MINIMUM PENALTY SETTLEMENT AMOUNT 

$10,174 
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Proposed Penalty | 

The consent decree enjoins Defendants to coonly with all 
asbestos NESHAPS regulations in the future and requires thea 
to pay A civil penalty of $10,000. This amount is extremely 
favorable to EPA* 

The Region's agrcssively-calcuiated preliminary deterrence 
amount was §10,174» of that total, $5,174 was ths economic 
benefit component calculated on the basis of improper removal 
of all the asbestos present, not just the 7-6 linear feet that 
was in fact removed improperly* Additionally, the $5,000 
gravity component reflected no reductions for the first-tine 
vioJators' cooperativeness and prompt correction of the 
problem* 
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Vtr. PSMALTISS 

A. Proposed civil penalty and legal authority . 

In calculating a penalty £or settlement purposes. Region 
III used the Revised Asbestos Oejiolition and Renovation Civil 
Penalty Policy, February 8, 1985. 

3. Penalty analysis/calculation 

1. Bottoni line and open negotiation figures 

In dateroining a civil penalty amount pursuant to the 
asbestos NESHA? penalty policy, two components are addressed, a 
gravity component and a benefit component. 

7he gravity component includes factors such as the 
environmental harm resulting from the violation, the importance 
of the requirement (3) to the regulatory scheme and the size of 
the violator. Since asbestos is a hazardous air pollutant, the 
gravity component associated witn substantive violations ( e.g. , 
cailure to wet asbestos) shouJd be hi^n. AdJitionally , oecause 
the notificaton requirement is Important if an effective 
enforcement program is to be cacried out, a violation of tnis 
requirement also warrants a higa gravity component. 

Tne economic benefit is a measure of what t.ie ownec oc 
contractor gains by failing to cjv*-/ with the regulations. 
Tnis can oe realized by not providing tne notice to EPA and tne 
appropriate state or local agency, by not wetting, tagging and 
.nsrilir.g tivc asbestos ^at^rlal^ orooecl/, and by not 
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^^anspotting and disposing of the asbestos as preset iDed by the 
/emulations but cathec by treating it as ordinary construction 
cubble. 

Gravity Component 

a. Kotice Violations 

Failure to submit notice (first offense) $12,000 

b. Substantive Violations 



S 61.47 - failure to wet asbestos $5,000 
during removal. 

S 61.152(a) - failure to dispose of asbestos $5,000 
at waste disposal site operated 
in accordance with tne provisions 
of S 61.156. 

S 61.152(b) - discharge of visible emissions or $5,000 
failure to use one of the disposal 
methods specified in the regulations. 

(55,000 per violation, because less than 10 units (260 
linear feet or 160 square feet » 1 unit) of asbestos is 
involved and this is the first violation for defendants) 

Economic Benefit Component 



The only economic benefit in this case would have accrued 
to Basec on the estimate by that 

there was 500 linear feet of asbestos at the site, the benefit 
component would be $2^000. This amount should be considered la 
determining an appropriate settlement amount with this 
Hfkfpndant. There would have be'*n no economic benefit to 

contracted with to demolish 

the site for $8,475. However, ultimately paid 

$12,600 for proper disposal of the asbestos, substantially more 
than the $2,000 benefit calculation under the penalty policy. 

Adjustmer>t factors 

Once the . Cease and Desist Order was issued, 

the demolition operation ceased and was promptly hired to 

properly dispose of the asbestos. Therefore, wa are applying a 
10% reduction in the gravity component. The gravity component 
figure will therefore be reduced by $2,700. 
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utnltnum Penalty Settlement Amount 

Adjusted Gravity Component ($27,000 - $2,700) 



$24,300 



Economic Benefit 



Total Minimum Settlement Amount 



$24,300 



C» Statutory Maximum Penalty Amount 

Tne maximum penalty amount, as provided for by Section 
113(b) of the Act, 42 u.S.C, S 7413(b), is $25,000 per day per 
violation* 

Present Financial Condition of Defendants 
I. 1 



According to a June 17, 1986, Dun s Bradstreet Report, 
is in good financial condition, (Attachment 2) • 



has provided financial information to 

. indicating that he is in poor 
financial condition • EPA has requested copies of this 
information • 



According to a June 6, 198b, Dun S dradstreet report, 
. is in good financial condition, 

(Attachment 1) , 
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^ Mr. Synar. Let s consider case No. 1, which is before you, which 
involved the failure to keep the asbestos wet while it was being re- 
moved and while it was bagged and av/aiting disposal. Now there is 
nothing here to indicate that the actual economic benefit to the 
building owner or the contractor, was considered. Is that correct? 

Mr. Alushin. Yes. These are rule of thumb numbers. They do 
not go into the actual. 

Mr. Synar. Was the actual economic benefit anywhere near 
$5,174 you calculated following the policy? 

Mr. Alushin. We don't know what the actual benefit was. 

Mr. Synar. So you don't. 

Mr. Alushin. We rule, we go by the rule of thumb. 
Mr. Synar. Doesn't the policy require that you get that informa- 
tion? 

Mr. Alushin. It does not. It goes by the rule of thumb numbers. 

Mr. Synar. The way to compute actual economic benefit, you 
have to get the data from the companies on the financial ability of 
the company to pay, don't you? 

Mr. Alushin. No. Let me just briefly explain. We can use the 
real economic lenefit if we have them. Generally, we don't. We use 
the rule of thumb numbers. And the economic condition of the 
company may be presented by the company to us as an effort to 
"litigate the penalty, if they're in deep financial straits. 

Mr. Synar. All right. Now let's go to case two. That may help us 
here. This is one that involved multiple violations, a failure to 
notify EPA; a failure to wet the asbestos during and after removal, 
and improper disposal. Which pretty well coma^ to a real mess. 
Now what did the analysis of this case show was the economic ben- 
efit to the building owner and to the contractor? 

Mr Alushin. In this case, I believe on the page that is numbered 
18, it says that it was about $'2,000. If you look on the middle of 
that page, there s a reference to economic benefit component, and 
the fourth line down, based on the estimate that the linear feet 
again, this is rule of thumb estimate. 

, ^^^o^^/Ji^^' ^^^^ ^ second. That was the actual benefit, 

that $2,000, you're saying? 

Mr. Alushin. Again, sir, that's the rule of thumb estimate. 

Mr. Synar. Rule of thumb? You didn't go out and find that one. 

Mr. Alushin. We measured the linear feet and multiply by the 
number m the table, which is based on a generalized engineering 
estimate of the cost. 

Mr. Synar. I think the point that we re trying to make and it s 
hard to make when you keep throv ing the rule of thumb up is the 
fact that when you have a $3 cost, v^hen you use that, and if you re 
not looking at the financial benefits that a company is getting, you 
really don t know what the economic impact is to a company, do 
you? 

Mr. Alushin. No, it's hard to know what the exact economic 
impact IS. 

Mr. Synar. You don't know it at all. Not exact. You don*t know 
any of it. You re not even doing the things necessary to figure that 
out, are you? 

Mr Alushin. Except working with the rule of thumb that was 
provided by the engineers. 
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Mr. Synar. The rule of thumb is $3 per square, linear foot, right? 

Mr. Alushin. But, if I may offer a thought. This policy does have 
two parts. If you go back to the table, how the penalties are as- 
sessed. There's also something called a gravity component? 

Mr. Synar. Yes. 

Mr. Alushin. And that was in fact added in the 1985 revisions 
because we were worried that the penalties were too small. And so, 
you now add this gravity component on and if you look at the case 
calculations which we distributed for that. 

Mr. Synar. That doesn't tell you what these companies ace 
making, does it? 

Mr. Alushin. No. But what Fm saying is that we add on a penal- 
ty above and beyond the economic benefit to try to get 

Mr. Synar. But the penalties really bear no relationship to the 
economic gain, do they, without knowing that, do you? 

Mr. Alushin. They bear the relationship established by the rule 
of thumb. That's all we know. 

Mr. Synar. Don't give me that. They don't have any bearing on 
the economic gain do they? Don't use the rule of thumb, don't even 
say that 

Mr. Alushin. I mean they don't. I won't. Really. I got that mes- 
sage. 

Mr. Synar. All right. Just a second. AHERA requires the EPA, 
quote, to promulgate regulations which prescribe standards for 
transportation and disposal of asbestos-containing waste material 
to protect human health and the environment, unquote. Now, Dr. 
Moore, according to your testimony today, you plan to issue the 
transportation disposal rule as part Oi the NESHAP provision and 
the rule is to be proposed in early 1989. Without a rule, what re- 
quirement:^ currently apply to the transportation and disposal of 
asbestos wastes from schools? 

Dr. Moore. The current NESHAP's. 

Mr. Synar. The current things. That's section 204? 

Mr. Emison. Section 112. 

Mr. Synar. Section 112 of Clean Air? 

Mr. Emison. Yes, sir. 

Mr. Synar. OK. Now section 204 of AHER/^ provides that if EPA 
did not issue the rule, that the most recent version of EPA's Waste 
Management Guide would apply. Is that correct? 

Dr. Moore. Correct. 

Mr. Synar. Now in January and February of this year, EPA con- 
sidered proposing a separate rule for transporation and disposal 
under AHERA. I'd ask unanimous consent that the document pre- 
pared during discubsions about issuing buch a rule be included into 
the record. 

[The information follows:] 
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AHBRA Transport and Disposal Rule 
Talking Points for Steering Committee Discussion 



* Why is this rule needed? 

V The rulemaking activity is required under the Asbestos 
Hazard Emergency Response Act of 1986 (AHEPA), signed by 
President Reagan on October 22, 1987. Section 203(h} of AHERA 
requ ires the Administrator to "p ronu Iga te r' gu lat ions wh ich 
prescribe standards for transportation and disposal of asbestos- 
containing waste material to protect huoa'i health and the 
environment. Such regulations shall include such related to the 
nanner in which transportation vehicles are loaded and unloadedas 
i/ill assure Lhe physical integrity of containers cf asbestos- 
containing waste material**. 

« How does this rule relate to other sections of AHBRA7 

Other regulations prescribed by AH^RA were issued as a final 
rule on October 17, 1987. The original intention was to utilize 
portions of the revised asbestos NBSaAP (40 CPR 61^ Subpart M) 
which pertained to transport and disposal for compliance with 
ARBRA requirements. The revised asbestos NBSBAP was to have been 
proposed during June, 1987, but was postponed after undergoing 
Red Border review and receiving OHB clearance. Consequently, 
OPTS was forced to issue the final rule without a Transport and 
Disposal section* 

♦ Why is the rule being proposed now? 

Since the regulations required by AHERA were not issue<^ by 
October 17,1987, Section 204 of the ABBRA requires Local 
Educational Agencies (LEA*s) to "provide for the transportion and 
disposal of asbestos in accordance with the most recent version 
of the Environmental Protection Agency's 'Asbestos Waste 
Management Guidance' lor any^sucessor to such document)". 

The Transport and Disposal Rule is being proposed at this 
time because the Waste management document, whose use has become 
mandatory, is a guidance documen t " never intended to provide 
aandatory direction. Its language consists of two brief 
references to portions of the existing NBSHAP which are already 
mandatory, and many recommendations for courses of action which 
are not mandatory. 

OGC informs us that the requirement under the "hammer" 
ptovision of AHERA to use the guidance does not make any formerly 
non-mandatory portion? naoH;*to»*y* T*h** '»xtent to which the 
document's guidance must be followed Is therefore ambiguous. 
The extent to which use of the document can be enforced, and what 
portions of the document can be enforced, are equally a:abiguous. 
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• How does the language of this proposed rule relate to the 
language of the NESHAP revision? 

The regulatory language of this proposed rule is condensed 
from language of the NE«;hap revision that pertains to Schools and 
covers recordkeeping, loading of vehicles, and disposal of 
asbestos waste. The rule language was provided by OAQPS and is 
closely based on the version which has conpleted Red Border 
review. Transportation per se is not covered, because it is 
already regulated by tlie Departnent of Transportation in 49 CFR 
171 and 172. 



* Why Is the rule classified as nlnor? 

This rule is classified as minor because of Its very small 
economic impact. Prelitninarv data provide by OAQPS, which will 
be expanded upon by ETD, Indicates that the major impact, due to 
recordkeeping requirements, will not exceed $100,000 per year. 
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Mr. Synar. Now it describes the reason a rule is needed and let 
me ^uote from that. "The extent to which the documents" and 
they're talking about waste management here, "guidance must be 
followed is . . . an^biguous. The extent to which use of the docu- 
ment can be enforced and what portions of the document can be 
enforced, are equally ambiguous." So the rule will help remove this 
ambiguity. Right? Is that correct? 

Ms. VOGT. Yes, it's correct. 

Mr. Synar. Now, let's go back to NESHAP s requirenipr*t. Nov: 
do I understand correctly that although EPA and thr delegated 
States are uncovering increasingly high numbers of violations, that 
the judicial actions for NESHAP violations have not increased? In 
fact, the number of NESHAP referrals have actually remained rel- 
atively stagnant, have they not, Mr. Emison? 

Mr. Emison. Relatively so. But they flop around. 

Mr. Synar. I'd like to read from a March 10, 1988, note prepared 
for the Office of Air Quality, Planning, and Standards, which sum- 
marizes the need for revised NESHAP regulations. Now among the 
reasons are, and Tm going to quote this for you. . . The current 
NESHAP has a quantity cutoff for control .-nattrials involved in a 
demolition or renovation activity. The Regional enforcement per- 
sonnel strongly believe that the greatest constraint on effective en- 
forcement involves having to prove to the court that an amount of 
asbestos greater than the cutoff was involved in the activity. 
(Unless removal is actually observed, it is easy for an owner to 
claim that the amount of asbestos was below the cutofO." So now, 
eliminating a cutoff, Mr. Emison, in the NESHAP rule, could make 
it easier for enforcement cases to be brought. Could it not? 

Mr. Emison. Yes, sir, that's right. 

Mr. Synar. Now the inspector general, this morning, testified 
that his audit showed that States and EPA frequently do not re- 
ceive notices about asbestos demolition and renovation projects in 
time to make an inspection. He also said that NESHAP's regula- 
tions only require notification "as soon as possible'* prior to the 
actual removal operations. And then the inspector general recom- 
mended an amendment to the NESHAP to require contractors to 
submit a notification by a certain date. So this change would help 
improve enforcements, would it not? 

Mr. Emison. Yes, sir. 

Mr. Synar. Obviously, there is a lot this rule could do to help out 
the enforcement efforts. Both in the new school rule and require- 
ments of NESHAP for asbestos. Td ask unanimous consent that an 
agency project milestone report for the review of asbestos NESHAP 
be included into the record. 

[The information follows:] 
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PWJKT 

mUSTONE REPORT 
T^asc 3 



K«View or ASDGStOS nt^MAK 
»t^HAP and Title 



SAR 1714 



Ponutant(s) 



Asbestos 



■Project Start Date; 9/80 
Lead Engineer; S. Roy X5578 



8. Hoore 



X5460 



ext. 



Oite of Report: 0 5/01/8t 

Branch Chief Initial: 

Contractor: RT! / H. Uney 

Firm/Project Leader 



PW&CP Art! VI TV 


uriginai 
^' jnned 
Oate 


Current Planned Oate 


*CtUl1 

Oate 


C / 1 C/flC 
9/ l9/oD 


, 9/29/87 


1 

5/1/83 












if 0/00 












7/8'86 


£■ PK9> 10 CSU/UU 


Q/Q/oe 












9/10/86 




1D/«J/8d 












11/7/86 


4* SC closure tsefso 


lU/ JU/CD 












12/23/86 


5. AA pkq. to ESO/OD 


12/18/87 


3/9/87 


8/26/88 










6. Pkq. siQned by OAR 


2/2/87 


5/8/87 


9/30/88 








■ ■5W67 


7. AA sign-off coaplete 


2/2/87 


5/12/87 


10/13/88 










6. Pkq. to Of(a 
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Mr. SvNAR. And assuming that the Agency stays on schedule, the 
earliest the long-awaited NESHAP rule could be promulgated is 
April 1990, almost 2 years from now. And this is almost a decade 
from when this revision project started. And that assumes, of 
course, that it doesn't get hung up somewhere along the road, Mr. 
Emison, somewhere like 0MB, or that you don't fall behind sched- 
ule. So I guess the question I have is, the proposed NESHAP's rule 
has already been through the Agency's own red border review. Has 
\t not? 

Mn Emison. Yes, sir, but go ahead. 

Mr. Synar. Can I get your commitment, to try to see if there 
isn't some way to speed that process up so that a revised useful 
rule can be out and so that we can get it effective before the demo- 
lition and abatement projects are completed? 

Mr. EmsoN. The asbestos NESHAP was either on the Adminis- 
trator's desk or about to be put before him for proposal back last 
summer. And the Board of Appeals for the District of Coh\mbia 
rendered their so-called vinyl chloride decision which told EPA 
that we have to develop NESHAP's in an entirely different manner 
than we had before. That caused us to have to go back end first 
figure out exactly how to carry out the court's mandate. 

And second, then to move the NESHAP that we had the court 
order on, which in this case they ordered us to move ahead on the 
benzene case. The benzene NESHAP. To move that out. We worked 
through that with the Administrator in terms of exactly how to 
consider the information according to this twovstep approach which 
the court told us and our schedule by Friday for the Administrator 
to propose a benzene NESHAP. Asbestos. Once we had established 
the procedures that we wanted to use. What kind of analysis we 
wanted to do to be able to first, as the court said, take a look at 
what is a health situation and then go to an acceptable margin of 
safety. Once we had established that, we then moved as fast as we 
could on the asbestos rule. To get it developed. The schedule that 
you have here, whici: is out of our Jim's report, reflects about as 
tight a squeezing as I can possibly do to get this thing out, knowing 
that we've got to go back and essentially redccide the NESHAP 
again. 

Mr. Synar. You're telling me that the best you can do is 2 years 
from now? 

Mr. Enhson. That the fastest that we could get this proposed is 
about the end of this year, the first of next year and it takes us 14 
months between proposal and promulgation. 

Mr. Synar. What good is that going to do us? I mean, really. 
What good is that going to do us then? 

Mr. Emison. When we get it out? 

Mr. Synar. Well, I know then. But I mean what about all this 
period of time between now and then? 

^ ^Mr. Emison. We've got the present NESHAP to live with. And 
it's not a situation that we re very happy with. I would much 
rather have had that court decision come out 6 weeks latoi and 
maybe go back and look at the asbestos NESHAP after we had put 
it out tnan what we did. But the court decided and we had to go 
back and comply with their mandate and break the decision apart. 
And that is what we are doing. 
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Mr. Synar. So am I going to get a commitment that you speed it 
up before. 

Mr. Emison. I can't make it any faster Congressman. I have been 
back, and I have people who cringe when I walk in their office 
down in North Carolina right now on the asbestos NESHAP, on 
the coke oven NESHAP, and on the benzene coke byproducts. The 
ones we're putting out on Friday, because weVe pressed them so 
hard to get these things out. 

Mr. Synar. Let's go into another area. AHERA directed EPA to 
prepare a study on insurance for asbestos. That interim report was 
due April 1, 1988, and the final report in October 1990. You all 
have testified that that interim report will not be completed until 
September. Why is that interim report delayed? 

Ms. VoGT. Primarily it's delayed because we had this. 

Mr. Synar. I want to take that microphone* 

Ms. VoGT. The same staff in many cases, were worldng on many 
of these asbestc-related activities, including other rulemaking that 
the Agency has underway. We have done a lot of the preliminary 
discussions, in fact we've had preliminary discussions with staff of 
this committee on that report. It's going through the final stages of 
Agency review right now and we expect to have it out by late 
summer. 

Mr. Synar. I want to ask you. 
^ Ms. VoGT. We do expect. Congressman, to meet the final dead- 
line of 1990 for the final liability study. This is an interim report. 
^ Mr. Synar. OK. Let me ask unanimous consent that an execu- 
tive summary of the draft background document be entered in the 
record. 

[The information follows:] 
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SXECOnVE SIBfiCASY 



VSTTStCSXiCtlOB 

Tht Congrtss, In toAcclng Sactlon 210 of cho Asbascos Hazard Eatrgoncy 
Response Acc of 1986 (AHESA) , dlrtcced cho Exnrlronsental Procecdon Agency co 
conduce a study of Che av&lliblllty ot Xlablllty Insurance and other foras of 
aasuraoce against financial los5 that art .available to local educational 
agancies (LEAa) and asbestos contractors. The Congross also instmcted that 
the study axialns the causes and effects of azxy constraints in financial 
assurance on the efforts of L£As to inspect for or abate their asbestos 
hazards as directed by AHE3A. Specifically, AKKRA requires that the study 
deal vlth the follovlng issues: 



"(A) The extent to vbich llMblllCjr insizrance and other 
foras of assurance ^^Jjisc flxiMncM loss are AVAllsbl^ to 
locjd tdticjiclonsl agencies and as&estos contractors. 

*(B) The extent to vhich Cha cost of insurance or other 
fores of Msstirtnc* ogAlnsc flntnci^l less has increased and 
Che extent to vhich coverage has becoofl less cosplste. 

*(C) The extent to vbich sny Iloication in the availa- 
blllty of Ixisxirsnce or other foras of Mssxirtnce ^giinse 
f fnancial loss is the result of factors other than sc^dtrds 
of lUblllty In sppllcsbl^ Zav. 

"(D) The extent to vhich the existence of the regulations 
raqaLr^d by subsections (c) and (d) of section 203 and 
accreditation of contractors under section 206 bss sffeceod 
cbe s:7AilMblllCy or cost of insurance or other foras of 
MSsuTMncm £.giinsc fixunclJtl loss, 

"(E) The extent to vhich any lioXcation on the mvaIU' 
blllty of insiurance or other foras of ^sursnc* Ag&insc 
fin^nclMl loss Is Izdtlb icing ixisptccions for asbestos -con- 
taining naterial or the developcent or inpltmencacion of 
TonsgrrMnt pl*ns. 

'(F) Identification of any other inpediaencs to the cinely 
co:spl%cion of inspeccions or the development and iaplesen- 
tacion of sanageaent pi^ns.' 



This docuaent, which is the backgrotmd docuoent to the Report to Congress 
("the Report*} provides presents an in depth review of up-to-date background 
infora^tion concerning the asbestos in schools problea, the asbestos abateaent 
Inmistry and cne Federax regulations arxecting it, lianility concerns relating 
to asbes?:os in general, and financial assurance, both genetically and 
specific^XXy as they relate to asbestos hazard abateaent. It also includes 
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findings baaed on Inforaaclon thac the E?A ha.<? coilecced co date during Its 
study of the issues delineated in the Act. 



STQUI SESIGH 

The EPA divided the six issues enuaerated ibove ixita thr^e separate study 
topics, vfaich included: 

• Availability, costs, and coverage of liability insurance 
and other forus of asstirance against financial loss that 
iire available to LEAs and accredited asbestos abatecenc 
professionals (AAAPs) (5210(a) (1) (A), (B),(D)); 

• Effects of ai^ constraints in financial a^stirance on the 
efforts of LEAs to inspect for or abate their asbestos 
hazards according to AHESA (§210(a)(l)(E), (F)) ; and 

• Causes of llaitations in availabiliry of instirance or 
other foms of financial assurance (§210(a)(l)(C)) . 

During the course of the study, representatives of the following five 
groups were identified and interviewed so that they could be asked questions 
related to the study topics given above: 

« LEAs; 

s AAAFs; 

« Profi^iasional and trade associations; 

« Providers of financial assur^ince; and 

« State agencies. 

The Agency directed questions to each group of interviet-ees to solicit 
infonaation appropriate to that group's perspective. Of coiirse, individual 
responses do not always reflect those of the entire group being represented. 
To contend with this problea, the study ceaa enployed. a sfJatif ied saspling 
protocol in selecting interviewees to ensure the broadest possible range of 
responses. That protocol enabled the Agency to note the views of as nany 
different and significant subgroups as possible given the constraints of the 
study. Also, each interviewee was invited to express generalizations chat 
would characterize broader views. Consequently, the study reflects individual 
opinions as well as collective judgiaents. The observations and data received 
enabled the Agency to fomulate, conclusions concerning the groups* perceptions 
relating to the study issues. Broad trends in the infoiaation received are 
apparent and are discussed in detail in the body of the docuaent. 
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SOaS^ CF FISDI5GS 

AVAIIABILITY. COSTS. AND COVERACg OF FIKANCTAL ASSURANCS 



Then Aro threo dlsclxicc groups roqulrlng Insuranco for asbsscos - rslacod 
liability, rhose ure I£As and the Cvo cacegorlos of AAAPs, abacesenc 
concraccors And axboscos consultants. This Executlvo Suza&ry discusses eh« 
avallabillC7 of Insurance for aach of these groups separately in the following 
sections. 



Local Edue ^ttonjl Agencies 

There ar« cany dlff5r«t.nt Insurance coopanles and brokers providing 
financial assurance for ISAa, Insurance providers inteuvieved believe that 
there i^ no underlying lack ot availability of insurance for LEAs. Sioilarly, 
Qost LEAs intervieved IndicaCsd that the; are in possession of coTzserciaX/ 
cosprehensive general liability iCClL) insurance policies. They believe that 
these policies provide sufficient protection tor: 



■ Expenses incurred for containsent, recoval, or replaceoent 
of asbestos or ACH; 

■ Rental expenses incui.Ted fros loss of use during such 
conraiment, reooval, or ropleceaent; 

■ Expenses of notifying affected persons; and 

■ Liability for asbestos* related bodily injury and other 
delayed oanife station claias; unlets the qollev 
ffpnelflcal-iv excludee asbe8tQ»-r<tac»d prooertv d^aage or 
boHilv inlurv ela^T j. 

Sooe LEAs use odiar fonas of assurance against financial loss such ss 
insTurance pools or requiresents that AAAFs Indamify thaa for «ny dasages or 
inlury that sight be caused as a result of asbestos abateoent Activity. 

Only one intervlevee specifically stated that his LEA was unable to obtain 
asbestos liability insurance. Hovaver, insurance cozapanles are considering 
changes in their, InsuraxKe practices to ainloize their exposure to asbestos 
ciaiiu against Lisas.' a group chat aav have diffi< pHhtY Qot^a^'ntng; 'rdn\''f\ 
insurance is LHAs that have not reoove d their Asbestos. According to the 
schcol insurance broker inrervieved. if LEAs do not h^ve at Ic^st a plan for , 
reaoving their Asbestos, or preferably hsve Already retaoved it, they_ c sav heve 



Generel dao&ge to real And personal property, lncl^uilng 
btiildlngs, fixtures, and grounds, by asbestos or asbestos* 
contiklning ziaterlals (ACM) ; 



Expenses incurred in inspection and laboratory analysis; 
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severe dlfCiculty in obcaining llabilicy insurance. The reason for this 
scriccer underwriting criterion is chat insurers wane sone assurance that 
LCAs' asbestos probXe&s have been or are being resolved, to protect against 
future claics. 



Accredited A^hiisroa Abateacnc Pr^fesatonalg 

Claigs-nado CCL co verage is_che type of l iabi lity insur ance aost re a dily 
available to asbestos aSateaaht contractors" Hn canaging' their risk o f " 
figancial loss resulting froa potential third-pa r ty" liability claias~ 
Although no abateaent contractors interviewed adaitted, to b eing corr pletely 
unable to obtain a CC L po licy cove rim; asbe stos- rel a wd jslalns , seve ral_o_f 
?^153_i$2^S$^Y.«cp9rionced_ great difficulty in finding insturancc carriers 
th at offered then what " they' rBgarded"^as" an a cceptable' policy. In addition, 
the "clatns-oade" coverage is widely regarded as liafcing the contractors' 
ability to change insiirers in order to obtain preferable policies. Once 
dropped, CCL policy coverage custoaarily no longer covers work coapletcd under 
it, and "retroactive coverage" under a new policy is often prohibitively 
expensive. Only a very few of the relatively large asbestos contractors are 
able to obtain tr\ie "occxirrence -based" CCL policies covering asbestos. 



Abateaent Contraegors . According to interviews with the AAAF contractors: 

■ Jtost of the liability insurance policies generally available, botJT 

clalns'nade an d occurrence'-based, are consfctefe'd'to be virtually 
^^^l^'^i. 3^^B^y J^SB^Sl.SS^tJ'^^ xipon to pay for future clalas if 
claiffls are^ever filed; 

• Regardless of Insurance policy availability, cost, or alleged 
coverage, contractors are often distrustful of their insturers; 

• Concern exists as to whether all of the instirers offering coverage fo r 
potential clal'^ related to asbestos are capitalized suff ictentLy go 
be able to provide any remuneration if clains are ever filed._or 
whether offshore carriers would reaain in business to pay clains that 
nay be awarded in the future ; 

■ Policies beln ?^ offered by snai l in su rers are not deened to be reliable 
and their aaount'^o^ capital" cay never be stifficient to meet the needs 
of all the contractors to whoa the insurers are issuing polici es: and 

■ Insurers do not recognize chat asbestos abateaent activities are at 
lease as safe as other construction activities given today's 
technology, if they are designed well and conducted and supervised 
cocpetently. 

Th« insurance representatives interviewed agreed that tl.e financial 
assurance aarket conditions f"r AAAP? hav^ been ouch tighter since the early 
1980s and the Johns -Hanville asbestos difficulties. Even though the asbestos 
clalas at that tlae involved asbestos installation, rather than >:eaoval ^r 
abateaent, these interviewees stated that the aera association of the acti/lty 
with the word "asbestos" was sufficient to drive aost major insurers fron the 
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oarlcec, thereby severely dacreaalng the avall&blllty of insurance Co AAAPs. 
Hovever, in reipcns e Co this scare tty of f Inane taJ. as surance, new Insurers 
particularly ones CorBedhy tn e AAAfs tneaseives ni^^ent ^ r^ecf "th e o^yk^t 
8ixic% 1984. T he cooblnaclon of a beccer undorscandlng of the crue risks of 
Che asbescos reaoval and abacesenc process, higher prexiiuos, stricCer 
undervricins criceria (i.e., cuscoaer qualif icacions) , and sore restriccive 
coverage has enabled these firss co reisain in the oarkec and has oocivaced new 
firas Co encer che oarkat. Major liabilicy instirers aay scill avoid AAATs, 
buc ssaller and never insurers are oaking insurance available, and price and 
coverage cotspecicion is-oceiirring aaong thea. Thus, the insurance 
representatives believe that the current level of availability is a stage in 
an evolving oarket response to fears about asbestos liabilities that began 
several years ago, and the degree of availability oay ixaprove in the future. 

The criearia under which providers qualify AAAFs for insiirance nay liaic 
the availability of insurance for so&e abateaent concracCors. All of the 
providers of financial assurance for AAAFs stressed that they sought extensive 
infovaation about applicants before accepting thea as custooars. Requireaencs 
tued by instarers to deteraine whether an AAA? is acceptable as a client nay 
include t 

e Kuaber and type of asbestos abaceaent activities undertaken; 
m Level of training and experience of staff; 

a Qualify' of canageeent and technical qualifications of senior staffT 

a Vork procedures; 

• Past regulatory violations; 

a Record of lawsuits, including those threatened or pending; 
m Clains history; 

■ Absolute absence of prior health or safety violations; 

a Financial condition; and 

a Other siailar characteristics. 

X glnl T r ni of $500,000 a year in asbestos sbateeant project revenues and/or 
a nlnf a t ni nusber of years of experience in the field is often necessary. The 
AAA?s confimad these underwriting criceria and added chat if one coapany 
discontinues a fira's policy then it is very difficult to obtain ins\irance 

ifrca another coapany. At least one concraccor was concerned that a 
govemaental citation or fine, no natter how minor, could cause his firs to 
lose insurance coverage In spite of a scrong record of coapliance. 

AgbeaCQw Consul tancs . Professional liabilicy coverage for 
Asbeacos-reX aC ed proUccs Is genarallv unAVall^U for archltacta and __ 
engineers. Trade a nd orofe as t onal ag«Q <^*g<an r^^^ymmmr^rmrAv^m .irxA^^m^r^A^ thaC 
gueh cov TSKe has been unavailable since 1983 . One design fira. however, was 
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able CO obcaln a clains-oade policy from an offshore company in 1984, and was 
recently able co obtain such a policy fron a aajor U.S. carrier. 

Only one of the insurers contacted presently makes such policies 
available, and another of then the aajor national supplier of insurance for 
architects and engineers for 30 years effectively l«fc this market in 1986 
by adding an exclusion to its professional liability policies for claitas 
arising from asbestos. Thus, the availability of financial assurance for 
AAAFs may differ significantly depending upon the type of AAAF seeking 
coverage. 



In suzsaary, insurance of soae sort is usually available to asbestos 
abatement contractors, especially i£ they have been in business for a number 
of years and have a good performance record. However, this is generally 
claims -made insurance and may be available onlv from offshore conpanla? Many 
of the interviewees, in par ticular the LEAs a n d AAAPs. express ed resgFyj^aUn^ 
about the merit of ma ny of th^ p oli c ies available to abatement c o ntrac t o r s_an4. 
were concerned!' a bout Tib v" many of the "insurance providers vlir^be'able^o 
provide i ndemnification if c,lalms_aro filefi in the future. In addition, many 
consultants, especially architectural and engineering design firms, continue 
to be unable to obtain any professional liability coverage for their asbestos 
work. . 



Changes in Costs scad. Corvorage 

Local Educactonal Agftnetea 

According to the lEA. insurance broker interviewed, the cost of liability 
insurance for LEAs has undergone a series of dramatic changes in the last ten 
years. Compared to the historical normal cose of liability insurance for 
LEAs, the cost was somewhat high during the late 1970s. This cost decreased 
substantially between about 1979 and 1983, but then rose 200 to 300 percent in 
the mid-1980s. The cost of tl\is insurance is reportedly now stable or 
decreasing slightly According to the LEA insurers, these flucoiatlgns wa_re 
ilot_tied to any factors exclus ive t o LEAs, bu t rather to the un d erlying 
turbulence experienced in the .oyeralOiability insurance.jaarkat. during- thls-« 
t ime. per iod. ^ In fact, the cost of insurance rose less for LEAs than for other 
major .sectors of the insurance market at this time. 

Comp letenes s of coverage has not changed sigTiifican tly. b ut companies a re [ 
consider ing o r starting to In plece n t cha ng es in their policies to reduce their 1 
potential 'exposure to asbestos -related claims. | 



Accredited Asbestos Abatenene Prefesstonals 

Prior to the insurance industry's asbestos trauma in the early 1980s, the 
cost of insurance for AAAPs was not especially high, in fact, as one 
interviewee stated, at this early stage of the asbestos abatement industry. It 
is likely that ouch, if not most, asbestos abatement^ work was done by general 
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concractors, who paid quite lov prealuas £or llablllcy lisiturance (one hal£ 
perctnc to Cvo ptrcanc o£ their payrolls) , and ild not inform their insurers 
o£ their asbestos projects. Hovever, once instirers became avare o£ the 
potential liabilities o£ asbestos-related activities, those vho did not 
vlthdrav £rcii the aarlcet raised their premiums draisatically. Kov, due to the 
entrv Into the oarket o£ nev insurers in the last £ev years, the cost o£ 
Insucanse has been holding steady or^, in soae cases, decreasing substantially. 

• Three o£ the Insurance coapani.es interviewed o££ered CGL policies £or 



AAAPs' projects at a charge o£ ten to £i£teen percent o£ the projects' 



a One insurer o££ering insurance to architects and engineers involved in 
asbestos vork is charging three to £ive percent o£ project revenues. 
Hovever, this is £or a liah-licy policy solely covering the asbestos 
clalos otherwise excluded £roa these professionals' nomal errors and 
omissions policies. 

« Another AAA? Insurer is o££ering a similar policy -- covering only 
asbestos claixss for asbestos contractors (not architects and 
engineers) at a cost of three to six percent o£ project revenues and a 
one time fee of $100,000. 

Since the asbestos-related problems of the early 1980s, the coverage of 
asbesto s -related po Lie tes has been reduced slsniflcantly. Hovever. durin g^ the 
cait two years the restrlctlon.'< on policies have started to easg somejA AL 
^rly one of the insurers intezvleved offers an occurr ence -based ?ollcv. vtth 
*JL1 of the others using claims -nada «n:angcnents . One of the tn.iurers has 
recencly Introducsd claim limits of $3,000,000 per occurrence and a 
$10,000,000 annual aggregate, but the other Insurers reported limits of 
$1,000,000 per occtirrence and a $1,000,000 annual aggregate for asbestos 
reaoval and abatesent contractors. The one insurer Interviewed vho provides 
coverage to architects and engineers involved in asbestos projects offers a 
wy^^ytT^ of $500,000 per occtirrence and a $500,000 annual aggregate. Hovever, 
for architects and engineers, obtaining any type of insurance is still a major 
problem. 



Efface of AHTgA on Cost mod Availability of Financial Assurance 

At dils point In the LStudy the effects of AHEEIA can only be postulated, as 
the regulations have not been fully promulgated. Fredictions of the 
Interrl^ees are presented in this section. There vas some difference in 
opinion about what the ultimate effects of AHERA vould be. About half of the 
financial assurance providers said that the AHERA provisions vould have no 
effect, vhereas the other half stated chat the cost and availability oroblems 
vould be eased somevhr^t. The rationales given by the "no effect" advocate^ 
vere varied. One AAAP Insurer claimed that he vould base decisions on the 
overall information supplied by applicants, not simply on a requirement for 
training. Another AAA? .insurer stated that even AUSHA requlroments would nut 
tespt bacic the traditional Insurers vho lett tne market ^t* the early 1960s, 
because those firms still vould not vant to d«tal vith any asoe^tos-relatad 
activities. The LEA insurance broker believes that aHEHA vill have no groat 
effect because currently tk Is neither significant lack of availability nor 
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excessive cost of Insurance for LEAs. Those who esqpect AHERA to ameliorate 
the problcns believe that accreditation requirements will drive out 
unqualified contractors and leave a pool of potential customers with lower 
risk, thus improving the availability .,nd price of insurance. 

The LEAs that are familiar with AHERA feel that the certification process 
irill reduce the overall nuaber of AAAPs and thus drive up costs because the 
industry will be less competitive. Some State agencies believe that AHERA 
irill improve the costs and availability of insurance, if the regulations can 
be enforced effectively, others believe that AHERA will have no effect 
because there will be inadequate funding to ensuro enforcement. Similarly 
the AAAPs were divided in their predictions of the effects of AHERA. One 
abatement contr4ictor believes that AHERA could lead to an improvement in 
standards but misinterpretation of regulations by inexperienced enforcement 
people could lead to a decline in thoroughness. Another point raised was 
that, although the regulations are improving the availability of liability 
insurance, the improvements are coming too slowly for the asbestos consulting 
firms. 



SFFECTS OF HNANCIAL ASSURANCE LTMITATTONS AND OTHP R IMPEPTMPNTS TO ASRF.5;Tn.<; 
ABATEHKNT • 



Flnaaclal Assurance 

The oajor effect of the lack of financial assurance availability on 
asbestos abatement appears to be the unavailability of insured architects and 
engineers to manage asbestos removal projects and provide necessary oversight 
and expertise. Two insxirance providers ventured rhe opinion that the 
unavailability of liability insurance for the asbestos professionals who 
ordinarily would conduct inspections for asbestos may be deterrt • them from 
engaging in this work. 

The professional and trade associations indicated that the lack of 
insurance for design professionals results in their unavailability for 
asbestos abateiaent projects in schools and thus the loss of a valuable source 
of expertise. AAAPs were divided in their assessment of whether the lack of 
insurance is an iapedlaent to the asbestos abatement program for schools. 
Those who were uoabU to obtain, or had difficulty in obtaining, insurance 
?elt that it WAS an important impediment; others who were able to obtain 
insurance felt that it was less important. . There is no doubt, however, that 
the lack of financial assurance limits the number" of qualified contractors. 
As the push for asbestos abatement increases, the nuaber of available 
professionals may become a limiting factor. 



Otlier Conjitralnts 

A nuaber of Impediments, other than the lack of financial assurance, were 
suggested by those contacted during this study. These are listed here and 
discussed more fully in Sections 5, 6, and 7. 



ES-8 

"DRAFT For Review Only - Do Not Copy or Circulate" 



ERIC 



/^ii4 . . . 



210 



• Shortaga of gcaff for Inspecting school buildings, or 
short«g« of licensed or accredited abateaent 
profesaionala; 

■ Stringsnc vorker protection and training requirements for 
school abateaent projects, including requirements for 
contractor accreditation; 

• Requirooents Chat contractors deQonstrar.Q proof of 
liability coverage before qualifying to abate asbestos in 
schools; 

■ Proposed required use of a transaission electron 
microscope (TEH) to sasple the acbient interior 
concentretion of asbestos; 

• Inadequate funds/contract monies for abating asbestos in 
schools; 

■ Lack of reciprocity of contractor training and licensing 
across Scate programs; 

■ Large number of inadequate inspections completed in the 



■ Lack of centre Il::dd State program leadership; 

■ Ape thy or igncra7>* i of many LEAs, or ]/>ck of LEA 
sophistication; 

■ Litigation and ensuing adverse public opinion; 
a Strict bidding or procurement requirements Imposed by 



■ Local unavailability of disposal fecilities; and 

■ Availability and safety of replacement materials. 

CAUSES OF PTWAKCIAL ASSHR AirCE T.TKTTATTnHS 

^'^^j^ch of ths groups that ventured opinions on causes of financial assurance 
limitations cited scandaras of liability and the fear of asbestos related 
claims. Thia fear Is based cn the claims and awards in the «arly 1980s 
related to asbestos installation. Other potential causea suggested during she 
interviews are: ' 

■ Inability of Insurance companies to calculate the risks of 
tfXpofiuva to raat^c^ ^li ch«c cau»« dlieas^ only aft«r \on^ 
poriods of lacei/:/. 



past; 



LEAs; 



ES-9 



"DRAFT For Review Only - Do Not Copy or Circulate" 





211 



« FaIIuto of insur«nc« conpaniea co recognise the dlninished 
rltkj froa asbescos rosulcing fron cechnological 
•dvAncenencs, more rigorous perforaince standards, and 
increased guidanc/i, training, and accreditation 
requireaents; 

• Recent insurance ■crunch" that causes Insurance coopanies 
to unload higher rislcs; 

■ Publicity associated with claios and awards resulting froo 
exposure to asbestos during its nanufaccure snd 
installation undar conditions that were almost coapletely 
unregulated; 

• Financial votknoss oi oAny asbestos abateaent contractors; 
and 

m Inadequacy of tha proposed regulations and lack of funding 
for enforcement. 

In addition to the interviews conducted with groups knowledgeable about 
the school acbostoa abatement market, the Agency has addressed the essential 
causes of liclCAtions in financial assurance availability through a literature 
survey. The survey, which investigated published information that has 
partially addresaed the question of whether such factors may have caused 
limitations in financial assurance availability, is included in Section 7"^f 
this docuaept« 

The conclusions drawn in many of the reports and articles reviewed suggest 
three gonoral catagories of reasons for the insurance sitxution: (1) certain 
practices of the insurance industry, such as underpricing policies to gain 
markat share and pulling out of the reinsurance market; (2) changes in tort 
laws, such as a shift froa negligence to no-fault liability; and (3) other 
factors, such as legislation and regulation. 

In ordar to determine the extent to which the types of factors identified 
above may be relevant to the limitations in financial assurance availability, 
it is necessary to acudy the causes of the variations in each of the factors. 
However, because a study of causes must focus on relationships chat may be 
mora subtle and complex than the other AHEHA i«.udies, the Agency has developed 
an additional study design for further research. The approach for this study 
involvea the evaluation of hypothetical scenarios of conditions in the AAAP 
insurance market by Insurers who are potential entrants into this market. By 
aiialyzing the insurers' responses to these scenarios, the Agency could 
determine what effects various factors, including standards of liability, have 
on insurers' willingness to enter this market and thereby increase the 
availability of insurance for AAAPs. Section 7 of this document discusses in 
detail a proposed study of the causes of the limitations in financial 
assurance availability. 
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Mr. Synar. And very frankly what this document suggests is 
that the available insurance may not be very useful. It shows, and 
let me re i from it, that some local education agencies are finding 
that policies specifically exclude asbestos-related claims and some 
can't get liability insurance if they haven't removed their asbestos. 
And they also — it also shows that abatement contractors consider 
liability insurance poiic es to be virtually useless, and I cannot be 
relied upon to pay for future claims. Now it also states that insur- 
ers are offering claims made policies rather than occurrence based 
policies. Can you explain to me what a claims made policy is? 

Dr. Moore. C!ongr«ssman, in general, a claims made policy is a 
claim that is set forth, or presented to the insurer only during the 
period of time that the work is being done, or for a very finite 
period of time, maybe a little bit beyond that during which the in- 
surance policy is still in effect. 

Mr. Synar. So, some of these policies end at the time the actual 
abatement project is completed. And not after it. So with some- 
thing like asb^tos. Dr. Moore, where the manifestation of the dis- 
eases don't even show up from 15 to 40 years, those claims policies 
are virtually useless, aren't they? 

Dr. Moore. I don't disagree with your choice of words> 

Mr. Synar. I'd ask unanimous consent that page 5-10 of that in- 
terim report be included into the record. 

[The information follows:] 
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Draft Background Oocucent for the Interia AHERA Section :iO Study, 
January 5, 1988 

ftraj. Two flru wlch occvrranca.bw.d pollelta uj.d off-thor« carrltra 
vb««aj ch« ochtr w*j tbla Co obcaln aa oeeurr«nc«.baa«d policy froa a aijor 
U.S. bastd carritr. ^ ' * 

Kwjr lae.rn.vt.. dead dlff.r.ne f«ccor. dac.mlalas eh. *y*ll*blllcy of 
laauranca for flrsa layolvcd la rfb.seo. concraccix:^. For .xaspl., on. 
coacyactor vho haa b..a acclv. la abae.aaae of-Mb^.Co. hazards for chr.. 
yaar. co«Mac.d chac h. h.ll.v.. chae a r.spona. aceloa concraccor &uac hava 
b..a In op.radon for ac l.aac cvo Co chr.. y.&ra In ordar co obtain any 
llabllicy inauraaca covarlnj ubaaCoa clalaa. Anochar lacarvlavaa « 
S^'S^^S^ vhc.raprM.ncad a flra wlch annul froia r.c.lpta la .xc.aa of 
$2,000,000. aocad chac ch. cocal annuml valua of abawtunc concracc.- can b. 
Cha dacanainlns faccor aff.ccln^ ch. avallablllcy *nd coac of praaluas fo- CCL 
pollclaa CO covar AsbaaCoa-ralaCad UablUcl.a. rin chla lnc.rvi»w*'« " 
aaaaaaaanc, th. ^ ^c.r Ch. Yolua. of bujln.aa, th. gpr. avatUblTTs* 
iniuranca. Anochar AAAP whoa. con cracclcK lllr^ h^d chang.d ooltct.a jJrtn K 
1^0/ aald tnac lOh. imuranc. Tocpanv dticencinu*/, f?^' , <..„r..^., 
policy, och.r tnaiiranc. eo yPinlal Vnulfl a1*T0 b. r.lueeinc Vfo r.t.Wr> r^. 
flri'a can^ali.d Uabiltcv int^ratic. noHrv for ..a,.^^. 

Aaoch.r aba caaanc concraccor nocad chac Inauranca cocpany u ndarvrlcra 
cyplcauy pay cioaa accaacloa co sovrnttanati cltaciona^iinoa. ahy ctcaHon 
raporcdiy naa *a «dv.rae atl.cc onlmuranc. aTaii.bllttv rftfftrdV«>^rr.f 
atron^^ cottp*ny'a r.cord of coapllaac. hsa h^xi, or how ntnor th* 
_inx gocioTi. Ac _laaat ona coaeraccor raporcd balng vary conc.rnad chac aigor 
cacmcaliCl.a could CAUsa hla flra co loa. It* covaras. no aacc.r bow 
dlllgaacly hla vorkara p.s£ora«<2 chair cuks oa doz.na of concracea. 

la.?-*** -PPlalon of i oao of px% AA APa Inc.yvt.w.d. chq glMtg^.gtrf* jy 
Injuranc. polldaa cyplcAl of cK^.* pr aa.acly b.ln g off.r.d co ch. aajorlcy of 

aabaacoa^a caaanc coatraccor a ora als piy ' iU anaaa C6 ^;o^it. ' la^ flAlRC at 

vj.w of 9Mxef co ncraccora TTx ^ax. iauch ot th« lltbiHW Ir^^i.^.T^^^ ■v.. r7tTrrr-r, 
IlccX. aora Chan an aAiiel o^^l coac of th* eenengmr^ ^M. ^^'- tn 

acclv In cha aab*aC oa abacaaanc taduacry. Soa* cll.nta r.oulr . proof 
llabtUcy inauranca COY *ra^alwlYL aa a cr.ramit^lf*. j^r ,v.r^<^: ^^^^ >^ ^ 
cg BCT'^CQgf ;n tMy ficard UA«. ** orootad to oth.r tvT>*a of rH^nr<, 
charactarigad by axny of cha AAA fa aa batng *»pactanv rf^rnr^.A ^niy 
wt.*char concra ccora and profaaalonal Mbaatoa conniltanta ab?* to provtda 

'!'^"' f?'' P'^" ^>^\^r:^ 

activ inrtiran co policy chat covara aabaatoa*r» lacad clalaa, Kanv building 
o wnara. aapactallv U a^ rap^rcaaiv do n oe nvairiA*-.. vh^f^.^^ ' y^, ^^n^ t .r -sy- — - 
aabaacoa sha uaanc coat oecora would «v*r provlda any aaaaura of financia l 

oavrinea In tha *vnc of a elala. inr^ t^<»w>^ ^ ^ti'itI ttiaf Chay 

haiia navar baaa aakad co ahow anychlag aora than a cardflcaca co prova chac 
ch*/ hm Inaxiranca. " ^ 

Tha o*cura of Cha ccL pollclaa balng offartd ».,r inaurara rcportadly can 
acracL' cha wiilingnaaa of concraccora co ...k Inauranca ccvarasa froa och.r 
Insur.ra. la on* caxa aa abacaaanc concraccor wlch .cloaa co chraa yoara of 
abacaa«ac axpadanca .xpr.aaed a faallaf of balcg cr^pp.d Inco acaylng wlch 
hla glra'a ;«aclng clalaa'sad^ poUcv. If droopad. ehl. aaaP' , policy would 
noc^ovT ««. wor iu pravtouaiy dona T hla ■laiaclon r^p«rg,rfLy >,r^ri.M>^ 
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Mr. Synar. And there's a paragraph here that bothers me. Let 
me read it to you if I could. "LEA's, as opposed to other t3rpes of 
clients, were characterized by many of the [accreditated asbestos 
abatement professionals] as being especially concerned only with 
whether contractors and professional asbestos consultants able to 
provide abatement services for the lowest price can prove that they 
have obtained an active insurance policy that covers asbestos-relat- 
ed claims. Many building owners, especially LEA's, reportedly do 
not evaluate whether the policies of asbestos abatement contracts 
would ever provide any measure of financial assurance in the event 
of the claim." Dr. Moore, it seems to me that these issues are im- 
portant. And that we do need to know more about them in context 
with respect to the overall program. Is there something we could 
do to speed up this report? 

Dr. Moore. It's for the interim or the final? 

Mr. Synar. The interim. 

Dr. Moore. The report in essence is written, I think, as I heard 
Susan comment. And it's just in the formal stages of being re- 
viewed by the various offices within the Agency before it becomes 
public. Assuming that there are no m^or problems that are identi- 
fied through that review process, it should be out in midsummer. 
That's not very far away, is what I'm leading up to. It's a matter 
we're now counting in weeks, not months. 

Ms. VoGT. Short in the schedule. 

Mr. Synar. That's what I'm trying to do with all of you. Mr. 
Emison, do you want to cut yours down now? And we'll give you 
one more shot. I'm giving you the leverage today to walk in that 
office tomorrow. 

Mr. Emison. I have tried to make that schedule as tight as I can, 
and if I make it any tighter. I don't know that we're going to be 
able to meet it as it stands right now. 

Mr. Synar. Let me ask one set of final questions here and I'll try 
to get you all out of here. You all have been very patient, but this 
is a very important area, and I think I want to try to get through 
as much as I can. I think we've learned something this morning 
about school districts, and that they do want to act in good faith. I 
think that was pretty clear from the testimony we had. And they 
want to comply with the la^y. But we've also heard about the costs 
that are included in this thing. And they are enormous. They just 
don't have the moneys out there in the school districts to do it. 
And I'm certain that somewhere out there there are local educa- 
tion agencies who will very frankly not make a good effort to 
comply. Or a good faith effort to comply. Let's assume for a 
moment, if we could. Dr. Moore, that your very tiny inspection 
force finds one of those, which would be a miracle in itself. But 
they find one of those LEA's that has not made a good faith effort 
to comply. Under AHERA, what penalties can you impose upon the 
local education agencies. Can you go through that for us? 

Dr. Moore. Well. If it's the school district itself that is noncom- 
pliant, we could obviously cite them for anything ranging from just 
a notice of noncompliance with no penalty, to penalties that would 
be developed according to this penalty policy that's in draft review 
right now. 
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Mr. Synar. You can assess up to $5,000 per day for a violation. 
You can assess criminal penalties for knowingly willful violation. 
You can pursue injunctive relief for friable asbestos which "poses 
an imminent and substantial endangerment to human health or 
the environment", correct? Now is that amount of the civil penalty 
which you can assess under this new law actually lower than the 
old law? 

Dr. Moore. Yes. 

Mr. Synar. Now once a civil penalty is assessed, the AHERA law 
provides, let me see if Fve got this correct, for further reductions 
based upon various factor? '^^at are those? 

Dr. Moore. Oh, it could c c^elf-confessing. We've often found in 
some of our policies, our penalty policies, it could be demonstration 
of good faith effort, et cetera. Things of that sort. 

Mr. Synar. You basically had the same flexibility under the old 
rule, did you not? And they included significance of violation, abili- 
ty to pay, culpability of violator, impact on the ability to provide 
education service. Now, you can reduce the penalty up to 3 per- 
cent for good faith compliance. All right. I have a document here 
which IS a prmtout of cases which appeared in region IV's new case 
tracking system. Now these school cases which appeared on this 
pnntout from 1987 and 1988, had fines overall reduced by, guess 
what, 95 percent? Now for those school districts which were penal- 
ized for violations under their old rule, the average penalty as- 
sessed was $19,420. And the fine actually agreed to was about 
?1,065. Now in light of this practice, based upon this, which we 
would call substantial reductions in penalty, and with the starting 
penalty now under the new law, lower than the old law, there's not 
really a lot of likelihood that these school districts are going to be 
zapped, are they? 

^ Dr. Moore. Congressman, if I'm speculating correctly, what you 
just cited that out of wherf the region IV statistics as far as the 
reduction, is that we, the school district, as part of settlement, ap- 
plied the money that we would have collected to the U.S. Treasury, 
to fixuig cne problem relating to asbestos. In essence, that practice, 
13 what Congress put ir.Lo AHERA in statute, when it was passed, 
18 months ago. 

Mr. Synar. I think the point is that the penalties, given this 
record now, that they're lower, is really not a deterrent, is it? 

Dr. Moore, t don't think so. In some respects, because in essence, 
what you re going to end up doing is coming up with a penalty, a 
financial penalty, with the school district, and basically, the school 
district will retain the funds as long as they make the commitment 
to put them to the asbestos problem that they were cited for not 
doing to begin with. 

^^l^/^^: * ^Sht. Let me ask you about EPA's policy on the 
use of publicity on enforcement activities. What is your policy? 

Ms. Vogt. The policy under the old school's rule, the 1982 rule, 
was to issue a press release when a violation was found prior to 
settlement. And that, in fact, has been a very effective policy. 

f Le*^ ^^0^ it. See if this is correct. "It is the policy 
ot hPA to use the publicity of enforcement activities as a key ele- 
ment of the agency's program to deter noncompliance of environ- 
mental laws and regulations." That's stating it correctly. I don't 
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think there's any question, I've always said, this is an interesting 
topic here itself, I've always said there's three jobs I don't want in 
my lifetime. I don't want to be mayor of a small town. I don't want 
to be county commissioner. And ateolutely, imder no circumstances 
do I want to be on a school board anyv/here in this country. You 
think I got it hot. You think they turn the heat up on me. If some- 
body in Ottawa County gets mad at me, I just don't go to Ottawa 
County for a little while until they calm down. If you're on the 
school board you don't have any choice. This is a heck of a tool, is 
it not? I mean, you turn the heat up on the publicity and you've 
got yourselves a mess. And as the school board people pointed out 
today, this may be the best deterrent you have, is that correct? 
You're shaking your heads. Are you all going to use this? 

Ms. VoGT. We have sdways had regional discretion. Some regions 
use press releases, and some regions do not. So there is regional 
discretion as to whether or not they think it's effective within their 
region. We will probably continue a policy of allowing r^ons to 
use it when they feel that their particular area needs that nonde- 
terrent effect. 

Mr. Synar. ok. Let me— I ask unanimous consent that the press 
releases regarding enforcement actions contained in region IV, 
press release notebooks for 1987 and 1988 be included into the 
record. 

[The information follows:] 




217 



PHESS ADVISORY FOR THE WEEK OF: AUGUST 10, 1987 

EPA_ISSUESJ»IEJDF_FIIOTJU>iINISTR;ffIVEJ}RDERS 
AGAINSTJCENruaCY_piLpPERKrOR 

In one of the first administrative orders issued by Dave Ryan 

EPA under the amended Safe Drinking toter fct <SDHA), 202-382-2981 
a Houston-based firm will pay the maxiitun 
administrative penalty, $125/000/ for endangering 
underground drinking-water sources near the Kartha 
oil field in northeastern Kfentucky. Ashland Explor- 
ation Inc. used undeicground injection of brine (salt 
water) in the Martha field to bring up oil, but in 
the process threatened sane drinking-water sources. 
The administrative order requires Ashland to plug 
(fill with cement) 1388 injection and production 
wells to prevent any further endangement. Also, the 
order requires the company to monitor drinking-water 
wells on the oil field, and, if warranted, to provide 
alternative water supplies to affected hemes. Ashland 
irust also itonitor three area aquifers to evaluate any 
change in ground-water quality. The ccnpany also has 
volunteered to clean up surface areas affected by oil 
production and injection activities. The administrative 
order is an enforcement tool unavailable to EPA prior 
to the 1986 Anentinents to che SDWA. Prior to the amend- 
ments, EPA had to go through tlie courts to assess a 
civil penalty against a conpany. ^3cw, with adnini- 
strative orders, EPA can penalize a ccnpany directly. 
The proposed order is subject to public camient and 
may be changed. 

PCB^ELECTRICAL-TRA^FORMERJUlErTO 

EPA proposed ame:idments on Aug. 13 to the polichlori- Alicia Tenuta 

nated biphenyls (PCBs) transformer fire rule of 202-382-4355 

July 17, 1985, which required measures to reduce 

and eliminate tl\e fire-related risks posed by the 

use of electrical transformers ccntaining 500 parts 

per million or greater of PCBs'. With the new 

amendnsents, the agency is proposing to allow the 

installation of PC3 transformers in ©nergency 

situations, ttje installation of retrofilled FCB 

transformers for purposes of reclassification and 
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Hail Id: IIW-I63-87083I-II4890531. 

the follcwing press release is being issued today out o£ regions 3 & 5 and 
headquarters • 

Frcra: J. GRAND (EPA9512) Delivered: Mon 3l-Aug-87 11:39 EOT Sys 163 
To: D.CCHEN (EPA1704) 
Subject: BETHLEHEM PHESS RELS^ 87-188 
Mail Id: IPtt-163-870831-104980508 

Region 5 Media Cont«rt: Don deBlasio 
(312) 836-4360 

Region 3 Media Ccntact: liSe Blackburn 
(215) 597-9904 • 

for IriTTediate Release: August 31, 1987 
87-188 

EPA FILES LAWSUIT AGAINST BETHLfflEM STEEL 

The U.S. Envirorrnental Protection Agency (EPA) today filed a lawsuit against 
Bethlehem Steel Corp- for violations of the Clean Air Act (CAA). The lawsuit was 
filed by the U.S. Attorney's office for the Eastern District of Pennsylvania in 
the Federal District Court at Philadelphia- 

The civil lawsuit alleges violations at three plants; Bums Hartxsr, IN, in 
Peg ion 5 and Bethlehcn and Johnstown, PA, in Region 3* The cotrplaint charges 
Bethlehcn Steel with exceeding emission stai Jards and liraitations for particulate 
natter and sulfur dioxides. 

The lawsuit alleges the company was responsible for excess emissions at two 
coke oven batteries at Bums Harbor; twa electric arc furnaces at Johnstown; and 
two blast furnaces, four ccke oven batteries, a high pressure boiler, and other 
operations fueled by coke oven byproduct gas at the Bethlehem plant* 

EPA is seeking a judgment of liability, assessment of penalties, and an 
injunction reqbicing CAA ccrpliance through inprovcrr^jnts to the plants' emission 
control equipnsent, practices, and techniques* 
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The CAA provides for penalties of to $25#000 a day. The EPA alleges 
violations began as early as Karch 1982 at the Johnstown plant and as early as 
January 1984 at the Bethlehem and Bums Harbor plants, 

f f # 
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Proa: D.CCHEN (EPA1704) Delivered: Thu 28-^7an-80 11:46 EST Sys 163 (215) 
Subject: press release on enforcement statistics 1/28/88 
Mail Id: IPW-163-880 128-105921047 



Press Release (1V21/87) 



FOR RELEASE: THORSDAV, JANUARY 28, 1988 



EPA RELEASES 

EHFOROMENT 

STATISTICS 



Bchin Vfcods (202) 382-4377 

Ihe U.S. Environmental Protection ^ency 

referred the second highest nunber of enforcement 

cases in its history to the U.S. E)epartrnent of Justice 

and set an all-time record for the anount of civil 

penalties assessed in fiscal year 1987. In addition, 

state agencies last year developed and referred 

their highest nuaber of cases to state courts and 
maintained strong adninistrative enforcement programs. 

EPA also eiqpanded its administrative penalty and 
contractor listing programs while maintaining and 
resolving & large civil and criminal judicial case 
docket. 

State v^nvircnmental agencies, which now enforce 
rjc3t of the lederal envirorxnental laws under authority 
delegated by EPA, referred 723 cases to state attorneys 
general for prosecution under state law, corpared with 
408 in the previous year. In addition, states took a 
total of 3,183 administrative enforcement actions under 
the air, water and hazardous-waste laws, cotrpared with 
4,106 in 1986. 

EPA referred 304 civil and 41 criminal cases to 
the Justice Department, coirpared with 342 and 41 in 
those categories in 1986. The Justice Departjnent filed 
285 EPA civil cases in 1987, compared with 260 cases 
last year. At the end of 1987, EPA had 387 active 
civil judicial orders and consent decrees, cutvaicd 
with 322 in 1986 and 282 in 1985. 
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EPA issued 3,194 administrative orders in 1987 carpared with 2,626 
in 1986 and 2,609 in 1985. ihe largest increase in administrative orders- 
frcm 781 in 1986 to 1,051 in 1987 — occurred under the loxic Substances 
Control Act/ primarily in the PCB and asbestos programs. 

EPA established a new all-tirae record for the largest amount of 
civil penalties iirposed in a year, based on a preliminary analysis, ihe 
agency inposed over $24 million in penalties in 1987 coctpared with 
$20.9 million in 1986, and $22.9 miUion in 1985. Ihe penalties inposed 
in these three years account for 60 percent of all of EPA's penalties 
iirposed since 1974. EPA program offices generally have increased their 
use of penalties and the size of typical penalties under both judicial 
and adninistrative authorities. 

Thanas L. Atens, Jr., EPA's Assistant Administrator for Enforcement 
and Ocnpliance ffenitoring, said, "The record for 1987 reflects a strong 
comnitiRent by EPA and the Deparbnent of Justice to ensure ccrapliance 
with our enviroonental standards. Ihe statistics also indicate that the 
states are equally cotmitted to taking appropriate enforcement action. 

"The higher admininistrative figures reflect a cormitment by the 
agency to use more ^5ggres3ively the adsunistrative enforcement powers 
Congress has provided under most of the environmental Isws. At the 
same time, we will continue our strong use of the federal courts when 
injunctive relief, court-inposed sanctions or criminal prosecution is 
the appropriate response to a violation." 

BPA'8 criminal enforcement program has referred 82 cases for criminal 
prosecution over the past two years. In 1987, 58 defendants were 
convicted or entered guilty pleas, cocpared with 66 in 1986 and 40 in 
1985. EXiring 1987, federal judges iirposed fines totalling $3.6 million 
and prison terms of 84 years against individuals convicted of violations 
of federal environmental laws. 

EPA also is increasing its use of the contractor listing sanctions 
under the Qean Air and Qean Water Acts. As of Sept. 30, 12 facilities 
were on EPA's "List of Violating Facilities." EPA may place facilities 
on the list when their owners or operators have been convicted of criminal 
violations of the clean air and clean water laws (or whidi have had 
continuous or recurring violations of those laws). Listed facilities are 
barred from receiving future contracts, grants, loans or any other form of 
assistance from any branch of the federal govemnent. A facility remains 
on the list until it danonstrates that it has corrected the condition that 
gave rise to the listing. 

Federal enforcement activities also included an expansion of the 
direct referral program with the Jiiatice Depaitirent.^ which allows EPA 
regions to refer civil eases directly to Justice with simuXtanaous EPA 
headquarters review. C£ the above 304 cases referred to Justice in 1937, 
141 were direct referrals, ccnpared with 90 of 342 cases referred directly 
in 1986. 

Adams noted, "ixiring 1988 we will be pursuing an active 
docket of 820 civil judicial cases and conducting agressive criminal 
enforcement and contractor listing programs. We also will expand the 
administrative enforcement programs^ particularly under the new statutory 
authorities given to EPA under the reauthorized Clean Water and Safe 
Drinking H&ter Acts." 

f # # 
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FCR RELEASE: THURSDAY, JANUARY 28, 1988 



Robin Wbods (202) 382-4377 ' 

Ihe U.S. Eaviroonental Protection Agency 

referred the second highest nunber of enforcement 

cases in its history to the U.S. Department of Justice 

and set an all-time record for the anount of civil 

penalties assessed in fiscal year 1987. In addition, 

state agencies last year developed and referred 

their highest ntmber of cases to state courts and 

maintained strong administrative enforcement programs. 

EPA also expanded its administrative penalty and 
contractor listing programs while maintaining and 
resolving a large civil and criminal judicial case 
docket. 

State environmental agencies, which now enforce 
most of the federal environmental laws under authority 
delegated by EPA, referred 723 cases to state attorneys 
general for prosecution under state law, corpared with 
408 in the previous year. In addition, states took a 
total of 3,183 administrative enforcement actions under 
the air, water and hazardous-waste laws, corpared wit^ 
4,106 in 1986. 

EPA referred 304 civil and 41 criminal cases to 
the Justice Department, corpared with 342 and 41 in 
those categories in 1986. the Justice Department filed 
285 EPA civil cases in 1987/ conpared with 260 cases 
last year. At the end of 1987, EPA had 387 active 
civil judicial orders and cor'-ent decrees, compared 
with 322 in 1986 and 282 in ijZS. 



(more) 
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EPA issued 3,194 adminlstrat.ive orders in 1987 coitpared with 2,626 
in 1986 and 2,609 in 1985, The largest increase in administrative orders— 
fran 781 in 1986 to 1,051 in 1987 — occurred under the Ibxic Substances 
Control Act, primarily in the PCB and asbestos progress. 

EPA established a new all-time record for the larcjest amount of 
civil penalties inposed in a year, based on a preliminary analysis. The 
agency inposed over $24 million in penalties in 1987 conpared with 
$20.9 million in 1986, and $22.9 million in 1985. The penalties iitposed 
in these three years account for 60 percent of all of EPA's penalties 
Ijrposed since 1974. EPA program offices generally have increased their 
use of penalties and the size of typical penalties under both judicial 
and adninistratlve authorities. 

Thcmas L. Adans, Jr., EPA's Assistant Administrator for Enforcement 
and Ooitpllance ^t)nitoring, said, "The record for 1987 reflects a strong 
catmitment by EPA and the Department of Justice to ensure ccnnliance 
with our environmental standards. The statistics also indicate that the 
states are equally coimitted to taking appropriate enforcement action. 

"The higher admininistrative figures reflect a carenitment by the 
agency to use more aggressively the administrative enforcement powers 
Congress has provided under most of the environmental laws. At the 
same time, we will continue our strong use of the feo^ral courts when 
injunctive relief, court-imposed sanctions or criminal prosecution is 
the appropriate response to a violation." 

EPA»s criminal enforcement program has referred 82 cases for criminal 
prosecution ov;e'r the past two years, in 1987, 58 defendants were 
convicted or entered guilty pleas, compared with 66 in 1986 and 40 in 
1985. ixiring 1987, federal judges Inposed fines totalling $3.6 million 
and prison terms of 84 years against individuals convicted of violations 
of federal environmental laws. 

EPA also is increasing its use of the contractor listing sanctions 
under the aean Air and Clean Vteter Acts. As of Sept. 30, 12 facilities 
were on BPA»s "List of Violating Facilities." EPA may place facilities 
on the list when their owners or operators have been convicted of criminal 
violations of the clean air and clean water laws (or which have had 
continuous or recurring violations of those laws). Listed facilities are 
barred from receiving future contracts, grants, loans or any other form of 
assistance from any branch of the federal goverrtxnt. A facility remains 
on the list until it demonstrates that it has corrected the condition that 
gave rise to the listing. 

Federal cnfoi-cement activities also included an expansion of the 
dirxt referral program with the Justice Departinent, Whidi allows EPA 
regions to refer civil cases directly to Justice with simultaneous EPA 
headquarters review, oe the above 304 cases referred to Justice in 1987, 
141 were direct referrals, ccrrpared with 90 oC 342 cases referred dlr^»-lv 



Adaros noted, "IXiring 1988 we will l)e pursuing an active 
docket of 320 cxn/II judicial casas find conducting -igresslve cr^mjrwl 
enforcement and contractor listing programs. Wte also will expand the 
administrative enforcement programs, particularly under the new statutory 
authorities given to EPA under the reauthorized Clean Water and Safe 
Drinking w&ter Acts." 
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Press Release - FY 1987 (Observation Trends) 

CBSERVATICKS_INjniO:DS_INJ1EDIA_ENFCE^^ 
OEANJVIRACT 

EPA has maintained a strong Federal enforcement program 
directed at violations of State Inplenentation Plan requirements 
(SIPs) , New Source Performance Standards (NSPS) , and National 
Dnission Standards for Hazardous Air Polliitants (NESHAPs). The 
Agency has also increased its oiphasis in the last year on enforce- 
nent of Prevention of Significant Deterioration (PSD) and non- 
attairment new source review (NSR) requirements. 

Ihe initiation of stationary source civil cases was down 
slightly from the record levels of FY 1986. The decline of about 
15% may be attributable to some extent to an adverse court decision 
affecting enforcement of SIPs where SIP revisions are pending. 

Based on initial penalty data which is currently being 
assembled, the median Stationary Air judicial penalty increased 65% 
from FY 1986 to $62,000 in FY 1987. Ihe percentage of Air cases 
which involved a penalty was maintained at 96% in FY 1986 and 1987. 

Ihe K^bile Source program has achieved significant increases 
in penalty sizes in FY 1986 and 1987. The program doubled its 
yearly penalty total from $2.3 million in FY 1986 to $4.6 in 
FY 1987, largely due to larger sizes of penalties. The average 
penalty increased from $5,500 to $13,100. 

CLEANJ«ATERJVCT_-JiPCeS 

Ihe decreasti in the referral of Clean Water Act cases to the 
Departjnent of Justice frow FY 1986 to FY 1987 reflects a decrease in 
pretreatment referrals against industrial, users (four in FY 1987 and 
29 in FY 1986). The Agency continued its errphasis on nunicipalities 
that need construction to meet the July 1988 deadline, to support 
this effort EPA had 33 referrals in FY 1987 conparod with 23 in the 
previous year. Aftainistrativs orders issued by EPA remained essentially 
the same as last year. 

Judicial penalties continued to increase in FY 1987; based on 
initial figures, the total amount of penalties inposed in 1987 was 
nearly $6.8 million, up 30% from the FY 1986 total of $5.2 million. 
The median penalty for all cases also increased frcm $37,500 in FY 
1986 to over $50,000 in FY 1987. 

With the new amendments CPA was given the authority to 
administratively assess penalties against violations of water' 
-pollution requircnents.* In some drains tances, ^m adninistratxve 
order with penalties may be a more appropriate enforcement tool 
than a civil referral. T^ic Regions will be using this new enforce- 
ment tool In place of the cradlbional civil referral to address 
many kinds of violations In the future. 

In addition, the Iteglons have tjeen providing additional legal 
and technical support to a growing on-going case docket. Supporting 
on-^lng litigation has required resources to be redirected frcm 
de'/eloprent of new cases. 
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SAFEJ)RimNGJiIATER_ACT 

EPA's Safe Drinking Water program was given a new enforcen«nt 
tool this year — • authority under the Safe Drinking Kater Act to 
issue administrative orders, with penalties if appropriate, rather 
than having to vork solely through the courts. Under the amended 
SEWA, EPA proposed 123 and issued 61 final administrative oro^rs 
for the Public V&ter System progran. The Underground Injection 
control program proposed 89 administrative orders and issued 18 final 
orders in FY 1987* Because of its use of the new administrative 
authority, the SDWA program referred seven cases in FY 87, corrpared 
with 11 cases in ?Y 86. 



i^a;w2j:aasEmT]ccNjOTjiEccv^ 

Fiscal tear 1987 alsc marked continued prosecution of the many 
civil judicial cases filed last year as part of the ''Loss of Interim 
Status" initiative. 

The Hazardous and Solid Waste Amendments of 1984 required, airong 
other things, that land disposal facilities for which owners and 
operators did not (1) certify ccmpliance with groundwater nonitoring 
and financial responsibility requirements and (2) submit a final 
(Part B) permit application would lose interim status on November 8, 
1985. ihis loss of interim status (LOIS) provision requires that 
all nonccnplying land disposal facilities be closed. 

The Ajency's response to the UOIS violations that are 
potentially the most harmful to the environment — the continued 
operation of facilities lacking adequate groundwater monitoring, 
insurance or closure resources — has been comprehensive. Enforcement 
actions have been taken to address 971 of these violations, and 
the prosecution of these actions remained a high priority for the 
Agency in 1987. 

Under RCRA, the agency referred 23 judicial cases to DQJ in FY 1987, 
cotpared to 43 cases referred in FY 1986. Ihe large majority of 
the cases referred last year/ FY 1986, were part of the one-time 
LOIS initiative. The 1987 numbers reflect the changing nature of 
the LOIS initiative frcm referral of cases to litigation and settlement 
of these cases. "Seven of these filed cases have been settled. 

At this time, EPA dc>es nt /mticipate that many, additional 
LOIS violations will be disco/ered. The focus of EPA's effort 
with regard to LOIS in 1988 will be to continue litigating the 
LOIS cases which have bo^n filed, and to monitor the closure of 
all the facilities that were required to close. 

EPA took 243 administrative actions in FY 1907, conpared with 
235 actions in FY 1986. Acoordit^ to initial calculations, the 
lOA program maintained its nigh level of atininisiLratlve penalties, 
and increased the nunbers of very large cases. 

In addition, lOA increased its percentage of cases with a penalty 
to 88% in FY 1986 and 89% in FY 1987. 
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Press Release - FY 1987 Referral Beans 
JudicialjCases_F.Ox5d_inj:ourt,_Fy_1981jnirough_FY_1987 



iihlonary 



1981 


1982 


1983 


1984 


1985 


1986 


1987 


56 


29 


77 


55 


66 


82 


74 


30 


11 


56 


81 


60 


103 


68 


2 
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20 
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5 


12 


13 


2 


2 


9 


6 


23 


43 


6 


5 


30 


31 


32 


30 


54 


0 


0 


4 


5 


7 


4 


8 


0 


0 


2 


5 


8 


6 


"J 


8 


^1 


_13 


_17 


—24 


^6 


_19^ 


115 


51 


204 


209 


212 


260 


285 



bile Sources 

TOTALS 

Actlve^Judicialjrases 

Cn SepteiTtber 30, 1987, the CECM autanated Docket system 
reported that there were 820 civil judicial cases active as of 
that date* The following breakdown shows whore the cases were in 
the enforcement process on that date. 

- Cases pending at EPA Headquarters - 62 

- Cases pending at DQJ/O.S. Attorney - 183 

- Cases pending at Court - 530 

- Cases pending at EPA Region - 45 

TtJtal 820 
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. STATE ENFCRCEMEOT BEANS 



-STATEjmRCEMEOTJ^CTIVCT 
PROGRAM TOTALS 
FY 1985 TO FY 1987 





ACfaNISTRATIVE 
ORDERS 


CIVIL 
REFERRALS 


PROGRAM 


1985 


1986 


1987 


1985 


1986 


1987 


AIR* 


448 


760 


907 


182 


162 


351 


WATER 


2,936 


2,827 


1,663 


137 


221 


206 


RCRA 


459 


51? 


613 


82 


25 


86 


TOTALS 


3,843 


4,106 


3,183 


401 


408 


723 



*Air data is lagged one quarter and reflects 4th Qtr of 
first year through 3rd Qtr of next year. 
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1980-1987 ao/cr REVISED CHARTS FCR PRESS RELEASE 11/14/88 

EPA ENFXPCEMENT ACTIVITY 
CIVIL CASES REFERRED BY EPA TO DQJ ♦ 
FY 1980 THRCCXSH FY 1987 





FY_1980 


FY_1981 


FY_1982 


FY_1983 


FY_1984 


FY_1985 


Air - Stationary 


80 


52 


31 


60 


66 


86 


Water - NPDES 


56 


37 


45 


56 


95 


88 


Sa£e Drinking T^ter 


* 


* 


* 


* 


* 


'5 


RCRA 


53 


14 


29 


33 


60 


13 


Superfund 




** 


** 


** 


** 


35 


TSCA 


1 


1 


2 


7 


14 


8 


FIFRA 


*** 


*** 


*** 


*** 


*** 


. 11 


Air - rtoblle Sources 


20 


14 


5 


9 


__16_ 


30 


Tbtal 


210 


118 


112 


165 


251 


276 



* NPCeS and SDHA cases cxxnbined 
** ?CBJK and ajperfund cases ccmblned 
*** FIFRA and TSCA cases combined 

(CAPO 1/15/88) 



Fy_1980 

Air - Stationary 96 

Water ~ NPDES ^ 569 

Safe Drinking Water * 
FCRA 

Superfund - 

TSCA 70 

PIPRA 176 

Tbtal 901 

*NPDES and SEWA orders cortoined 

(CAPO 1/15/88) 
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EPA ENFCRCEMEOT ACTIVITY 
ADMINISTRATIVE OKDEBS 
Py 1980 THROUGH FY 1987 



FYJ981 


Fyi982 


FY_1983 


Fy_1984 


FY_1985 


Fyi9a6 


Fy_1987 


112 


21 


41 


141 


122 


143 


191 


562 


329 


781 


1644 


1028 


990 


1002 


* 


* 


* 


0 


3 


0 


212 


159 


237 


436 


554 


327 


235 


243 








137 


160 


139 


135 


120 


101, 


294 


376 


733 


781 


1051 


154 


176 


296 


272 


2S6 


338 


360 


1107 


864 


1848 


3124 


2609 


2626 


3194 
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Mr. Synar. Now as you will see, the only references to the asbes- 
tos enforcement, and/or school enforcement cases, is in the aggre- 
gate statistics, right there. Now EPA is still developing its compli- 
ance monitoring strategy for AHERA, and I understand that there 
are other policies that must be developed relating to enforcement 
of the statute. What I'm asking you today, and what I want to get 
a^ commitment out of you. Dr. Moore, is will you seriously look at 
this question and come up with an enforcement policy that makes 
these school districts resize that if they don't make a good-faith 
effort to come into compliance with the act, what they will lose? 
And that you will look at publicity doled out evenhandedly. And 
that's the key deal here. Evenhandedly, whether you live in Okla- 
homa or California or Hawaii or wherever. Evenhandedly in the 
sense of whether it's Democratic- or Republican-controlled school 
board. As a way to help us get into compliance given, as your own 
admission, civil penalties are not a deterrent. Can I get your com- 
mitment of that? 

Dr. Moore. Yes sir. 

Mr. Synar. OK. I think thaf s about it. Let me first of all thank 
all of you with EPA here today. I think you've done an excellent 
job and again. Dr. Moore, I appreciate the fact that you got your 
testimony in early. We've heard today about problems in the imple- 
mentation of the asbestos in school law and the standard of regu- 
lating emissions into the air of hazardous air pollutants for asbes- 
tos. The failure to quickly resolve these problems will have serious 
health implications. The effective dates of the school law, as all of 
us leamea this morning, are coming right upon us. And we're 
asking schools to shoulder an important responsibility which af- 
fects, as I said in my opening statement, the most tender group in 
our society, our children. The resources to help them are limited. 
There aro serious questions about whether our schools are getting 
the quality work ^hey need, and whether our States are equipped 
to even carrv out this role. 

I think its important that EPA step back from the immediate 
demands of everyday life and think aoout whether or not it has 
done all it can to make this law work. If not, this is the time to 
make adjustments. Not somewhere down the road 4 or 5 years 
from now. And let Congress know, right now, if we've got to come 
in and make adjustments, to help you do this. I think that's really 
where we're at, with 5 months to go, with so much at stake, you all 
have got to tell us what we've got to do to make this tiling work. 

If you don't, we're going to be back here in 2 years looking at 
failure upon failure upon failure and I don't want to do that. So, 
let us make a commitment, let me make that commitment, that if 
you can help us do this, we-can make this program work. It is too 
critical, it is too important, and there are too many people that are 
affected by this. And I hope that we will all work together in that 
effort. And with that, this subcommittee is adjourned. 

[Whereupon, at 12:41 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.] 
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